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IREFACE TO THE SECOND EDITION. 


y Paya-Crama-Sangraita by Srikrislma Tarkalan- 
|ar is a work of very great authority of Hindu Law in 
jpe Bengal School. Mr Wynch’s Translation has long 
|een out of print. The Editor therefore believes that a 

! 2cond edition of this work will be acceptable to the 
ublic. In order to enhance its usefulness, he has given 
1 foot notes abstracts of important Rulings. A Table 
f Cases cited, and a Copious Index have been alsc 
dded. 

The Editor deeming it advantageous to the pub 
ic, has also published the original work, and for easj 
eference has divided it into Chapters, Sections, anc 
laragraplis, corresponding to those of its translation. 

GiRIS CHANDRA TARKALANKARA. 

September , 1 

1878. J 






P R E F A C E 

BY 

Mr. P. M. WYNCH. 


The Translation of the following Treatise on the Hin- 
doo Law of inheritance was commenced, during a study 
of the Sanscrita Language and Hindoo Law j and al- 
though sometime ago completed, the publication has 
been unavoidably retarded, by circumstances connected 
with the performance of official duty. 

Of the Treatise itself, Mr. II. Colebrooke in the 
Preface to his Translation of the Ddya-Bhdga and Mitdc- 
shard , has observed : “ An original Treatise by Sri 
Crisiina Tercalancara, u entitled Ddya-Crama-San- 
< jraha. , contains a good Compendium of the Law of In- 
heritance , according to Jimuta Vahana’s Text, as ex- 
pounded in his commentary of the Ddya-Bhaga 

The publication of the original, will be sufficiently 
justified by this high authority, and under the sanction 
of it, the Translation was undertaken. 

Of the necessity of a careful and diligent study of 
the Laic of Inheritance , the learned gentleman above 
mentioned, has justly remarked : “ In proportion as 

the Law of Succession is arbitrary and irreducible to 
fixed and* general principles, it is complex, and intri- 
cate in its provisions, and requires on the part of tho^e 
entrusted with the administration of justice, a previous 
preparation by study ; for its maxims cannot be right- 
ly understood, when only hastily consulted as occa- 
sions arise.” 

Under ar impression, therefore, that advantage 
may be derived from the publication of a Compendium 
on this subject, unembarrassed by argumentative dis- 
cussion, and unencumbered by lengthened disquisition, 
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PREFACE. 


this Work is offered, for the purpose of affording as- 
sistance to those entrusted with the due administra- 
tion .of justice in the Province of Bengal, who by want 
of leisure, or other causes, are debarred from an atten- 
tive perusal of the admirable Translation of the elabo- 
rate Work of Jimut. Vahana, or from a recourse to the 
original. 

Should it however, serve but as a guide to the 
Study of either: — Should the English judicial officer 
through its aid, be better enabled to determine the ac- 
curacy, and in consequence, more readily to detect the 
fallacy of an opinion delivered by the Pundit of his 
Court, the time devoted to this Publication, will not 
have been spent in vain. 

The mere labor of Translation has been compara- 
tively insignificant, the Treatise being short, and the 
style of the original, simple and easy. 

A Tabular Sketch, exhibiting the successors to the 
Property of one deceased, and the order in which they 
are respectively entitled to inherit, has been added to 
the first Chapter. The numbers affixed in the Table, 
correspond with those of the marginal notes, in that 
Chapter an arrangement, by which it was intended 
to facilitate reference. 

The Versions of the Texts of the divine Legisla- 
tor, and of the Sages of Antiquity, cited in this Trea- 
tise, have been adopted from the Works of Sir Wil- 
liam Jones and Mr. Henry Colebrookf. 
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DAYA-CRAMA-SANGRAHA: 

AN ORIGINAL TREATISE 

ON TIIE HINDU LAW OF INHERITANCE. 


Having placed in mind the couple of feet of the 
mother of universe, which feet destroy all perils and 
which are the cause of creation, preservation and des- 
truction of the millions of worlds, Srcekrishna Surma 
compiles the Order of Succession which is pleasing to 
Pundits.* 


CHAPTER I. 

ON TIIE ORDER OF SUCCESSION TO TIIE ESTATE OF A 
DECEASED MAN. 

Section 1. 

Bight of Succession by the Son , Grandson , and Great- 
Grandson. 

1. The order of succession to be observed by 

Order of accession. lleirS in re g ard to the P^rty of a 

deceased man, is as follows : 


This was omitte«l by Mr. Wyuch.— G. 
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D \Y A-CUAMA-SANGRAHA. 


[cnAP. I. 

. 2. First, his legitimate son succeeds in confor- 
mity with this text. “ After the 
death of the father and mother, the 
brethren being assembled, must divide equally the pa- 
ternal estate : Fo * they have not power over it, while 
their parents live/’* and other texts of a like import 
which declare the right of the son to succeed on the de- 
cease of the father. 

3. In default of the son, the grandson takes the 
„ , inheritance ; and failing him, the 

„ ~ . , great- grandson. But a grandson (D) 

whose father^ is dead, and a great- 
grandson^* whose father^ and grand-father^ 0 * are 
dead, participate equally in the inheritance with the 
son/ A *t f or ti 1G y without distinction confer equal bene- 
fits on the deceased owner of the property, by the pre- 
sentation to him of funeral offerings at solemn obse- 
quies. 



Notes. 

® Mrnu, 9. 104. 
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died, leaving 
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3 Sons. 
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Son. 

Son. 

Son. 

(living.) 
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Grandson. 

Grandson. 


(living.) 

(dead.) 

|F 



Great-grandson. 

(living.) 
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SECT. 2.] widow’s right of succession. 3 

4. But during the life-time of their parents, 
neither the grandson, nor the great-grandson, are en- 
titled to the inheritance, since they do not confer any 
benefits on the deceased by the presentation of the fu- 
neral offering at solemn obsequies. 

Section 2. 

Widow's right of Succession . 

1. In default of the (son)* grandson and great-grand- 

, „ T . , son, the widow succeeds to the estate, 

4. Widow. b # 

in conformity with the text of Yaj- 

nawalcya. “ The wife and the daughters, also both 
parents, brothers likewise and their sons, gentiles, cog- 
nates, a pupil and a fellow student : On failure of the 
first among these, the next in order is indeed heir to 
the estate of one who departed for heaven, leaving no 
male issue. This rule extends to all classes.”(h) 


0 The original text stands thus ; “ In default of theso (the son, 
grandson and great-grandson,)” — Cr. 

(a) Colei). I)a. Bh., Ch. XI. S 1., paras. 3 & 31 ; 3, Coleb. Dig., p. 457 ; 
Da. T., p. 03, para. 13 ; 1, Mac. II. L., p. 19 ; Giris C. ed., p. 21 ; 1, Str. 

H. L., p. 121 ; Elb. Inli., p. 72, S. 163 ; Vyv. Durp., pp. 23, 28. 

She succeeds in preference to her husband’s brother. Chundcr ICatmt 
Surma, 0, W. fi ., 61 ; Kadhachurn Kai, 1, Sel. Rep , 33 ; new ed. 44 ; Kali- 
persad Rai, 2. Ibid, 237; new. ed. 305 ; Rajbullub Bhoyan, 1. Ibid, 44 ; 
new cd. 59 ; Sreenath Surma, 1, Ibid, 15 ;newed. 19 ; BhoyrooChand Rai, 

I, Ibid, 27 ; new ed. 36 ; Neelkant Rai, 1, Ibid, 58 ; new ed. 77 ; Radha- 
monee Dabia, 1, Ibid, 85 ; newed., 161 ; 2, Maen H. L., p. 81. She takes 
husband’s share in joint ancestral property. Kalepersad Roy 2, Sel. Rep., 
237 ; new ed. 305. 

The estate of two widows, who take their husband’s property by inho4 
litance, is one and the survivor takes the whole property to the exclusiorJ 
even of daughters of the deceased widow, Bhugwandecn Doday, 11, M. I. 
A., 487 ; Brofesseiy Dossce, Easte’s Notes, Case 54. Gobin Chundcr 
Mozoomder, 23, W. R., p. 125. 

A Hindu widow in whom the property of hei husband has once vested 
docs not forfeit by her uuehastity her right to such property . Kery 
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4 DAYA-CRAMA-SANGRAHA. [CHAI\ I. 

Rule lo lie obaowed 2. Here however, u particular 

by tho willow in regard 

to the estate of her de- nile to be observed, 
ceased husband. 

3. The wife is only to enjoy the estate of her de- 
ceased husband — she must not make a gift, mortgage, 
or sale of it. — So, 3atyayana declares, “ Let the child- 
less widow preserving unsullied the bed of her lord, 


Kolitany, 13, Betig. L. R., p. 1 ; Srimutti, Matungincc, 5, Ibid, .51 ; But, 
tho law was otherwise till lately, 2, Macn. H. L., pp. 20, 21, 112 ; 
Moharaneo Bussunt Koomarec, 7, Sel. Rep., p. 144, new cd., p. 168 ; 
Rajcoomareo Dossee, S. 1). 1858, p. 1891 ; Radhainoney Raur, Mon. 11. 
L. Cases, p. 314. 

She does not lose her right by removing from her husband's dwell- 
ing house. Oma Dabea, 7, Sel. Rep., 270 ; new ed., 323 ; Panehcowrco 
Mathoon, 9, W. R., 490 • Umrit Koowaree, 3, Agra Hep., 182. 

A widow cannot inherit property left by her husband's relatives or 
l heir widows, 2, Macn. IT. L., 29. Jymunee Dabia, 3, Sel. Rep. 289, new 
ed. 385 ; Ramjeo Lai, 7, W. R., p. 141, Wopendro Moliun Tagore, 3, B. 
L. R., 349. 

Under Sections 2 and 5 of Act XV. of 1850, tire fact of remarriage 
docs not deprive the widow of any right of inheritance which may accrue 
to her after such remarriage. It is only with respect to rights and 
interests which tho widow may have acquired by inheritance from her 
husband or from his lineal successors, previous to her remarriage, that 
the Act intended to work a foiCeiture. Akora Suth, 2, Bong. L. It., 199 ; 
Hcera Sing, 5, Punjab Record, 45 ; Kaislio, 7th Aug. I860. 1, N. W. P. 
It., 140. 

A widow who remains chaste and is debarred from inheriting her 
husband’s estate, is entitled to maintenance. Jadumani Dasi v. liheytra- 
mohun Slid, 21st July, 1854, Englishman , dated 20th July, 1854. 2, Itattig. 
II. L., 202. 

Hindu females ca nnot be d epriv ed of thcir jiglit to nfaintcnanco by 
* which does not, expressly excfu ile Tfiern. lTaiieeTlurroKoondery 
tTKoowar KiTston athT Fulton’s Rep , 53T;' Sonatun Bysak v. Juggut- 
Boondree Dossee, 8, M. I. A., 60. 

Right to maintenance is not forfeited by leaving her husband’s fa- 
mily. AhollyaBai v. Lukhec Moncc, 6, W. R., 37 ; Sreeram Bhuttacharjco 
v Puddomookhee, 9, W. It., 152 ; Umrit Kowarce Kedarnath Gliosc, 
21st March, 1868. 4, H. C., N. W. P. ltep., 182. 

A claim by a Hindu widow for an allowance from her husband’s 
family, was dismissed on proof of such impropriety of conduct on her part 
as in the opinion of the Court, deprived her of her all legal claim, accord- 
ing to tho Hindu law, to a maintenance from them. Maha Itancc Bussonto- 
coomarec v. Maha Ranee Kamulcoomaroc. 7, Sel Rep., 144 ; new oil. 168. 

Under the Hindu law, a wife who, without her husband’s sanction, 

3 



widow's right of succession. 


SECT. 2 .] 


and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her, 
let the heirs take it.”(b) 

4. “ Abiding with her venerable protector” that is, 
having settled with her father-in-law, in her husband’s 
family, let her so long as she lives, enjoy her husband’s 
estate, and not (as she is entitled to do with her pe- 
culiar property,) make at will a gift, mortgage, or sale 
of it. 

5. On her decease, those daughters who would be 
entitled to the succession in default of the wife, take 
the estate ; and not the kinsmen, who by reason of 


loaves him to live with her own family, has no right to ask maintenanee 
fiom her husband. Kul leancssary Dabea v. Dwarkanath Surma. 0, W. R., 
115. 

According to Hindu law, as current in Bengal, the widow of a son, 
who has died leaving nothing, cannot compel her deceased husband’s fa- 
ther who has no ancestral propeity or any property upon which the 
plaintiffs maintenance is a charge, to make her a pecuniary allowance by 
way of maintenance, if she refuses to live with him as a member of his 
family. Kassinath Dass v. Khetter Money DoRsi, 9, W. R. f 413, 
Bombay High Court has held that a Hindu father-in-law is legally bound! 
to maintain his deceased son’s widow, notwithstanding that no property/ 
left by the son may have come into his hands. Udaram, 10 Bom. II. U., 
Rep., 483. 

A Hindu father and son lived joint in food and worship, but separate 
in estaie. Ilfld, that the widow of the son lias no legal claim upon tho 
father in-law. Rajjomoney Dossec v. Shib Chundcr Mullik. 18(31 ; Hy !es’ 
Rep. 103. 

(/>; Coleb. Da. Bh., Ch. XI., 8. 1, para. 50. 3, Coleb. Dig., pp. 471, 
472, 470. 1, Macn. II. L., p. 19, Giiis C. cd., 22 ; Elb. lull., pp. 72, 73. 

A widow succeeding to the landed estate of her husband takes only 
a life mterest. Muhada, 1, Sel. Rep., 02, new ed., 82 ; Radhamonco Dabea, 
1, Ibid, 85, new cd., 113 ; Bijya Dabea, 1, Ibid, 162, new cd., 215 ; Nund 
Coomar Rai, 1, I -id, 292? new cd., 349 ; Bhuwani, 1, Ibid, 322, new ed., 
431 ; Hem Chundcr Mozoomdar, 1, Ibid, 359, new ed.. 481 ; Kalipersad 
Rai, 2, Ibid, 237, new cd., 305 ; Pokhnarain, 3, Ibid, 114, new ed., 152 ; 
Lallclii Koonwar, 7, Ibid, 22, new ed., SO ; Sheopcrsad Singh, 7, Ibid, 
22, new cd., 20 ; Joran Koonwar, 7, Ibid. 20, new cd , 30 ; Kishcn- 
munec, 3, Ibid, 228, now cd., 301; Joygopal Rai, S. D., 185 J , p. 274 ; 
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[CIIAP. I. 


their inferiority to the daughters, and the rest of the 
heirs, cannot obstruct their claim. Thus it is written 
in the “ Lana Dhdrma “ For women, the heritage of 
their husbands is pronounced applicable to use. — Let 
not women on any account make waste of their hus- 
band’s wealth.” — This use even should not be made by 
wearing delicate attire, or indulging in other luxuries : 

. but since a widow benefits her husband by the preser - 
:* vatio n of her-boily, the use of property for the attain- 
ment of this object is permitted. — In like manner, she 
may make a gift or other disposal for, th g sako of .com - 


Gungagobind Rai, 1. W R , GO; Kislfnogobind Sen, Maun. Con. H. L,. IS ; 
2, Macti. H. L., 32, 33, 35, 48. 123. 

She baa no power to alienate her husband’s property moveable, 
or immoveable. Bhug-wandocn v. Myna Baee, 11, M. 1. A., 487. 

A Hindu widow can dispose of the income of her hnsband’s estate 
as she pleases ; but her power over accumulations is restricted in the samo 
way as in the case of Corpus. Kailasnath Ghose, 4, Bcng. L, R., 41 ; 
(note.) In tho case of Chundrabali Dabi, it was ruled that while a 
Hindu widow could make the fullest use of the usufiuct of the eslate 
duiing her life, whatever part she left behind became the propeity of the 
next heir, and was not liable for the widow’s personal debts. 0, W. K., 584. 

f 't has also been held that purchases made by a widow, with funds derived 
irom the husband’s property, do not belong to her, othenvise than as the 
and from which the money arose, belonged to them. Nihal Khan, 24th 
Nov. 1866. 1, N. W. P. R , 210. Oendu Ivoer, 14, B. L. R., 159. A Ilindut 
widow has no greater power of alienation over the profits than she has! 
over tho corpus of her husband’s estate whatever she purchases out of! 
those profits is an increment to that estate. Mt. Bhagbutlee, 2, C. I. A., 
256; Rabutty Dossee, 6, M. I. A., 1. In the case of Soorju Monee Dassec, 
0, M. 1. A., 123, the Piivy Council held, that a Hindu widow was entitled 
only to the interest of the accumulations which had accrued to the estate 
from tho death of tho testator, her father-in-law, to the death of his son, 
her husband, but that she is absolutely entitled to the farther accumula- 
tions which had accrued since the death of her husband. Vide Pueblo* 
inonee Dossee, 25, W. R., 235. 

A Hindu willow cannot endow an idol with her husband’s property 
or a pmtiou thereof, to tho detriment of the reversioners. Kartic Uhundcr 
Chuekei butty, 1, W. R., 48. 

She cannot bequeath her husband’s property, Ivccrut Sing, 2, M. I. A., 
331 ; Goburdliun Nath, 3, W, R., 105 ; Teen Cowry Chattcrjee, Ibid, 4C, 
Chounec Lai, 1 , Borr., 55 ; Doolub Dace, 1, Borr., 67. 
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SECT. 2.] widow’s right of succession. 7 

Rioting the „ c] • Accordingly 

the expression “ waste ” is particularly made use of in 
the text above cited, and in other texts likewise. 
“ Let not teamen make waste ” By “ waste” is meant 
expen ce unproductive of benefit to the owner of the 
property. 

G. But, if tlfe widow be unable to subsist other- 
wise, she may mortgage the property ; and, if even 
then unable, she may sell it .(c) 

7. She should give to the paternal uncles, and to 
the other relations of her husband, presents in propor- 
tion to the wealth, for the sake of his funeral rites ; 
Yriiiaspati has ordered it by the following text. 
“ With presents offered to his manes, and by pious 
liberality, let her honour the paternal uncles of her hus- 
band ; his spiritual pastor, and daughter’s sons, the 
children of liis sisters, and his maternal uncles ; also an- 
cient and unprotected persons, and females of the fami- 


(c) Colob. Da. Bh , Cli. XI. S. 1, paras. 61— 03. 3, Colcb. Dig., 458, 
4G2. 1, Macn. II. L., 18, Gins 0. ed., 22. 

She may mortgage or sell of her husband’s property if necessary for 
the spiritual Bandit of her daccaseillrushaud .or lor Rocawn JSubdsJduae. 
Bissanath Diitt. 4th July, 1815. Easte’s Notes, Case 34 ; llem Chund 
Mojoomdav, 1, Sel Rep., 350, new ed.481 ; Goeul Chnnd Chukerbntti, 2, 
Ibid, 117 ? new ed., 213, Rain Oiiunder Surma, 4, Ibid, 117, new cd., 147. 
Chowdoory Jiimnenjoy Mtillick, 10, W. R., 300; (Jmrootum Byragcc, 2 
Born, 201. Prnnnath Roy, 5, 

Se). Rep., 37, new cd , 44; Bulodas Ram Tewary, 4, "\Vym. 7, for Govern- 
ment Kist. Srecnath Roy, S. D., 1859, 421. 

A mere declaradon of ncccsssity is not sufficient to justify a purchaso 
from a widow, Gungagobind Bose, 1, W. R., GO. A pilgrimage to Benares 
is not a legal necessity to justify a sale by a widow. Huromohuu Adhi- 
cary, 1, W. R., 252. For digging of a tank is not legal necessity for 
which a Hindu widow can alienate property left to her for her life only. 
f Runjee Ram, 21, W. R., 49, 
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ly.” By the term “ paternal uncle," is meant any rela- 
tion of her husband included within the degree of re- 
lationship, termed “ Sapinda." The term “ daughter's 
sons," relates to the progeny of her husband’s daughter. 
% “ sister's sons,' the descendants of her husband’s 
sister’s son are indicated. “ Maternal uncles ,” that is 
the maternal uncles of her husband. On these and on 
the others should she bestow presents, and not on the 
members of the family of her own father, while these 
persons are living, for then the specification of “ pater- 
nal uncles ,” and the rest would be superfluous — With 
their consent however, she may make gifts to the 
kindred of her own father and mother, as declared by 
Nareda. “ When the husband is deceased, his kin are 
the guardians of his childless widow. — In the disposal 
of the property and care of herself, as well as in her 
maintenance, they have full power. But if her hus- 
band’s family be extinct, or contain no male, or be 
helpless, the kin of her own father are the guardians of 
the widow, if there be no relations of her husband 
within the degree of a Sapinda”— u In the disposal of 
property ” that is by gift, &c., the wife is liable to the 


rah the consent of the heirs or reversioners she may alienate her 
~ « - K „ t tt rrrrr'^y^ . G 7 , new 


hushancPs real property? G6 hill ell tl i 1 d "Chuck e r 1 n l tty, X" ► 5 *«• \ “;v' 

eTT^ni^hTraBini^n Rai, 4, Ibid, 143, new ed. 180, Gunput Smgh, 
r, n w. P. R., 202, Koshalce, N. W. P. R. for 1851, Case 191, Doorga 
fiutt Panday, Ibid for 1856, Case 26, see N. W. P. R. for i860, ]>. 223, Raj- 
hi kee Dabia, 12, W. R., P. C , 47, Brojonath Bysak, 3, B. L. R., 0. J., 32. 

The parties whose consent necessary, arc the immediate heirs. Ram- 
dhone Bukshce, S. D., 1853, 641, Ramashien, Mad. S. D., 1849,115, 
Gooroobakeh, Ibid, 1850, 61. 

She can alienate her life interest in her husband’s real estate. Tarok- 
na lh Cbatterjee, 1, W. R , 223; (lobindmonee Dossce, Suth. P. B., 165 ; 
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SECT. 3.] 

icontrol of tlie family of lier husband, after the death of 
her husband and on failure of sons ; — So it is declared 
in the Ddya-Bhdga. In the present time a widow is 
exclusively of the same class with her late husband, 
since marriage with a woman of unequal class is prohi- 
bited during" the Cali, or iron age. 

Sfxtion 3. 

On the right of the Daughter . 

1. In default of the wife, the daughter next suc- 

ceeds in conformity with the folio w- 

5. Daughter. ^ 

ing text of Devala, (and other 
texts likewise.) “ His own maiden daughter, born in 
holy wedlock, shall like- a son take the inheritance of 
him who dies without male issue/ 7 “ His own” that is of 
the same tribe ; “ Born in holy iccdlock” legitimate, (rf) 

2. The unmarried daughter is first entitled to the 
Fi rs t the unman icd succession. Parasara declares, “Let 

daughter. a maiden daughter take the heritage 

of one who dies leaving no male issue ; or, if there be 
no such daughter, a married one shall inherit/'^) 

• ' ' ~ 

Fareein Churn Banerjee, 1, W. R., 47 ; Kristornonv Dossee, 6, W. R., 303 ; 
higgut liai, tt. 1)., 1 83 1, p. 274; Radha, W. R., July 1864, p. 148 ; 
lam Shewulc Rai, 8, W. lh, 519 ; Nobin Cliunder Cnuckerbutty, 9, 
N, R , 503 ; Haradhun Nag, 0, W. 11., 222. 

(d) Colob. Da. Bh., Ch. XI. Sec. II. paras. 1 and 3 ; Vyv Durp. 165 ; 3, 
X>leb. 1 )ig. 400, 4 ( J1 ; Da. T. 66 ; 1, Macn II. L 21 ; Elb. In Sect. 1 68, p. 75. 

A (laughter will succeed to her father leaving neither male issue nor a 
vidow, provided such daughter he mother of a son, or likely to become so. 
ludadbur Surma, 1, Sel. Rep., 6 ; new ed. 7 ; Bijya Dabea, 1, Ibid, 162 ; 
low ed. 215 ; Rajclnmder Das, 3, Ibid, 361 ; new ed. 482 ; Hury Das Dutt, 

», M. I. A., 433 ; Ratnjoy Sett, East’s Notes Case, 33. 

(c) Coleb. Da. Bh., Ch. XI. Sec. II. para. 4 ; 3, Coleb. Dig. 490 : 1, 
lacn. 11 L. 31 ; Eib. In 75 and 76 ; Vyv. Durp. 166. 
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3. I he following special rule must be here observ- 
ed, namely, that, if a maiden daughter in whom the suc- 
cession had once vested, and who was subsequently 
married, should die without having borne issue,* the 
married sister wh ' has, and the sister who is likely to 
have male issue, inherit together the estate which had 
so vested in her. It does not become the property of 
dier husband or others, for their right is exclusively to 
a woman’s separate property (Strldkun.) (f) 


* “ Without having borne issue." This translation is not in accordance to tho 
text. It should be rendered thus, “ without leaving any son.” — G. 

(f) If one of several daughters, who had, as maidens, succeeded to 
their father’s property, diuAleaving sons and sisters or sister’s ‘sons, then, 
According to the law of Bengal, Ahe sons alone take Ukj share to which 
their mother was entitled to the exclusion of tho sisters and sister’s sons. 
1, Macn. II. L., 23 ; Gins C. ed. 27. Confoimably to this doctrine, a caso 
which originated in the zillah Com t of Rungpore, was decided by the Sudder 
Court on the 19th of April 1829, in which it was determined, (3, Sel. Rep,, 
26 ; new ed 35), that property inherited-hy a p ipbloq d 411 gilt nr at 

her dftaiii.tr> he.r stainr nramkmi. to tkecx ciusioLi of her sister and sisWs 
son . The above ruling has been followed in a lecent ease. Radha Kishen 
Manjeo, 6, W. R , 147. These rulings however do not appear to he con- 
sistent with the general principles of Hindu law, as the unman ied daugh- 
ter does not acquire an absolute right in the property inherited by her, 
and the property therefore on her death ought to go not to her heirs, but 
to those of her father, who in the case supposed, would be her married 
sisters, or sisters having male children, or, in their default, the sons of 
her father’s daughters then living, who would take per capita . — This sub* 
ject has been discussed at gieat length in tho Vyavastlia Durpun, 2nd ed., 
167. 

Para. 30, Section 2, Chapter XI. of the Dd- Bli., seems to be conclu- 
sive on the point. 

In a very recent case it was held that according to the Mitacshara, as 
well as Day a Bhaga the unmarried daughter takes the whole of the pro- 
perty in preference to her married sisters ; but under the Mitacshara she 
only takes in priority to them and not to the ultimate exclusion of their 
right to inherit from their father. On her death it goes, according to tho 
ordinary rules, to the next surviving heir of the last full owner of the 
property. Dowlut Koer, 22, W. It., 54 ; Chotay Lall, 22, W. R., 49b. 

A daughter taking her father’s property on the death of a widow in 
default of a son, takes a qualified power as regards alienation ; and on 
her death, the heir of her father succeeds as his, not as her heir. Dev 
Porshad, 1, W. R., 162 ; Chotay Lall, 22, Ibid, 496. 
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4. But, if there be no maiden daughter, then the 
And in her default., daughter who has, and the daughter 
IX, "' ho ia likeI 3’ >>»™ male issue, are 

lied daughter who is together entitled to the succession, 

likely to havo male is- # * 

sue : failing one, the and on failure of either one of them, 

other succeeds, , 

the other takes the heritage m con- 
formity with the text of Paiiasara above cited : — also 
the text which says “ Being of equal class, and married to 
a man of a like tribe, and being virtuous and devoted to 


obedience, she [namely, the daughter] whether appoint- 
ed or not appointed to continue the male line, shall take 
the property of her father who leaves no son, [nor wife ;] ” 
and because both descriptions of daughters [appointed, 
or not appointed] confer without distinction benefits on 
the deceased owner, by presenting to him through their 
sons funeral oblations at solemn obsequies, (g) 


(g) Coleb.Da. Bh., Ch. %l. Sec. II. para. 8 ; 3, Colcb. Dig. 490—492 ; 
Da. T. CO ; 1, Maen. II. L. 21 ; Vyv. Durp. 1G8. 

Married daughters arc not excluded from succession by either Daya 
Blifiga or Mitacsbara. Benodc Koomaree, 2, W. R., 176. The interest of 
a daughter in the estate of her deceased father, is of the same nature as 
that of a widow. Ilurydas Dutt, 6, M. I. A., 433. 

In the case where two daughters succeeded to their father’s estate, 
and one of them died leaving her sister then a childless widow, and a 
spn, a question may arise whether the property inherited by the deceas- 
ed female would be taken by her son, or would devolve upon the sibter 
though then disqualified to inherit^ There are opinions both ways : some 
lawyers are of opinion that the surviving sister being a childless widow 
and (therefore) incompetent to inherit, the property should devolve on 
the son ol* the deceased. 0 But others maintained that the surviving sister’s 
being disqualified to inherit at the time of her sister’s death is no bar to 
her taking her father’s property left by the sister, because she does not 
inherit her sisterV property so that her disqualification at the time of her 
death should not be taken into consideration and because like wivesf the 

* This opinion is according to the general principlo of the Law. 2, Macn. H. L. 
41 — 46. 

t Macn. H. L. preliminary remarks, xii., xiii. 
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5. The doctrine maintained by Dicshita, and 
respected by the autlior of the Daya-Bhdga , namely, 
That in default of daughters having, and daughters 

But daughters who ^ t0 IiaVe male > UC » daU § lltCrS 

are barren, and widows who are barren, or widows, destitute 

without male issue, do 

not succeed to the es- of male issue, are incompetent to 
take the inheritance, ^because they 
cannot benefit the deceased owner by offering [through 
the medium of sons] the funeral oblation at solemn 
obsequies, should be understood. (// ) 


two daughters were, in the legal sense, held to be one ami the same heir 
collectively succeeding to, and holding, their father’s property, which on 
the death of ono would of course remain in the hands of 1 lie other. This 
( atter) opinion is maintained by the High Com l in Unoriginal Jurisdic- 
tion, see Case No. 66 of 1865. Baidya Nath Sett v. Uooiga Chum Bysak 
decided 28th of Feb. 1865, by Hon. W. Morgan who consulted the lion. 
Shumbhoo Nath Pundit on the point in question, Vy.ivasth.i lhirpun, 
2nd ed. 170; And the Judical Committee of the Pii\y Council held out 
similar views viz. that according to Hindu law, a light once vested in a 
daughter by inheritance does not cease until her death, notwithstanding 
that she became barren, or a widow who had not borne a son. Circum- 
stances of that nature do not destroy a heritable right which has once vest- 
ed. Therefore when two sisters upon the death of their mother, together 
become their father’s heir, then upon the death of one of them, the pro- 
perty which descended to both jointly, survives to the other whose light 
of survivorship was previously acquired by inlieiitance and is not destioyed 
by her disqualification to inherit at that time by reason of her being a 
childless widow. Amrit Lall Bose v. Rajanoe Kant Mitter, 25, W. R., 214 ; 

* 15, B. L. R. 10. ' c 

In the case of Bugwandeon Dobay v. Mayna Baee, 11, M. I. A. 487 ; 
9, W. R., P. C., 23. It was similarly held by the Judicial Committee that the 
estate of two widows, who take their husband’s property by inheritance is 
one estate. “ The right of survivorship” it i.s there said is so strong, that 
the survivor takes the whole property, to the exclusion even of daughter 
of the deceased widow. 

(h) Coleb. Da. Bh., Ch. XI. Sect. II. para. 3 ; 1, Macn. II. L. 21 ; Elb. 
In. 76 ; Vyv. Durp. 169. 

/ A qbjjd)»«g^W dmUm ff n asm atofr 29th July, 1862, Ilaye’s 
Rep., 67 ; Marshall, 29 ; 1, Indian Jurist, 22. 

A prostitute daughter living with her prostitute mother, succeed to I 
the mother’s property in preference to a married daughter living with her! 
husband. Taramonee Dossce, 7, Sel. Rep., 273, new cd. 325. 

9 
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SECT. 4.] ON T1IE RIGHT OF THE DAUGHTER’S SON. 

Section 4. 

On the right of the Daughter s Son . 

1. In default of all daughters [who are entitled 

to succeed,] the daughter’s son takes 
6. Daughter b son. . ° 

the inheritance according to the 

text, “ Let the daughter’s son take the whole estate of 

his own father who leaves no [other] son ; and let him 

offer two funeral oblations ; one to his own father, the 

other to his maternal grandfather,*” and other texts 

of a like import. “ Of Jus own father ,” here means his 

mother’s father. f Leaving “ no [other] sonf is here 

used indefinitely to signify a failure of heirs, including 

the daughter, otherwise it would contradict the text of 

Yajnawalcya, “The wife and daughters, &c.” [Sec. 

ii. §i.](0 (i) 

Notes. 

c Menu, 9. 132. 
t Deceased owner. 

Daughter’s husband. 


(0 O') Coleb. Da. Bh . Ch. XT., Sort. II., paras. 17, 19 25 29 

a 4 ?® ; IL T '- 23 ; Elb. In., 77 ; 2, Macn. II. L. r 

4,44, 47, 49, 50, 51, 18b ; v y v. Dur>>. 179. 

T " ’ ’ nF n> ' — ±1-- 


Swaruth Pandey, 21st Feb. 1807. 2, II. C. Ilep. 4 N. W. P 
IG8 ; Ramdhun Sen, 3, Sel. Rep 100, new ed. 133. 

A daughter’s son during the life-time of his mother is not competent 
to challenge the act of his maternal grand-mother, for the mother is the 
pretereutial lieir. Rauna Kislien, 18th June, 1866. 1, H. C. Rep., N W P 
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2. The opinion maintained by Govinda Raja, 
namely, That on failure of a son, [grandson and great- 
grandson] the daughter’s son is entitled to the inherit- 
ance notwithstanding the existence of the daughter, is 
consequently refuted by the text above quoted. 

3. The followers of the Maithila school assert, 

that the daughter’s son is entitled 

Opinion refuted. 

to the heritage alter the whole of 
the heirs enumerated in the text of Yajnawalcya just 
alluded to, and in other various texts. This is wrong ; 
for since a series of heirs is recounted, ending with the 
king, whose demise never occurs, it must necessarily 
result that the daughter’s son could not obtain the in- 
heritance at all, and the texts declaratory of his right 
would then be irrelevant . {&) 

Section 5. 

On the Father's right of Succession. 

1. If there be no daughter’s son, the father is 
next entitled to the succession in con- 
formity with the text of Catyayana, 
who says : “ In the case of disjoined pai-ceners, on 

failure of a son, the father obtains the wealth,” and 


7. Father. 


(k) Coleb. Dii. Bh./Ch. XI. Sect. II. para. 23. 

V/ The author of Vivada Chintaraani, a Mithila Work, has omitted 
the daughter’s son from tho series of heirs ; but according to other 
authorities, including Mithila legal writers, tho right of the daughter’s son, 
next to a daughter, is declared. In a claim by a daughter’s son, the Court 
held that such daughter’s sou is heir, disregarding his omission in the said 
work, and thus ruling that the position in the Daya Crama Sangraha, that 
a daughter’s son, according to Mithila writers, is not an heir, is erro- 
neous. Soorja Kumari, 6, Scl. liep, 142 ; new eel. 168. 

10*11 



SECT. 5 .] ON the father’s right of SUCCESSION. 15 

also, because lie (the father) confers benefits on the 
deceased owner by the presentation of two funeral obla- 
tions (namely, to his own father and grandfather) in 
which the deceased owner participates. Vachespati 
Misra, (and others) by adopting a different reading in 
this text of Vishnu, “ The wealth of him. who leaves 
no male issue, goes to his wife : on failure of her, it 
devolves on daughters : if there be none, it belongs to 
the father: if he be dead, it appertains to the mother,” 
namely, “ If there be none , it belongs to the mother , and 
if she be dead , it appertains to the father” have declared 
the mother's right of succession to precede that of the 
father.(7) 

2. This is not correct ; for the reading established 
by the original text of Vishnu, is the reverse [of that 
which they have adopted] namely, “ If there be none , 
it belongs to the father , if he be dead , it appertains to the 
mother ” It has also been thus transcribed by all 
authors ; — Besides the other reading is at variance with 
the text of C at y ay ana above cited • and further, since 
the superiority of the male is deduced from the follow- 
ing part of a text of Menu, 16 In a comparison between 
the male and female sex, the male is pronounced the 


(0 O’olcb. Da. Bh., Cli. XI. Sect. III. paras. 1 and 3 ; 3, Coleb. Dig. 
f04 ; Elb. In., 77 ; D? T., 67 ; 1, Macn. II. L., 25 ; Vyv. Durp. 166. 

The doctrino of Hindu Law that a father takes a gj^ re jn^^ifl-nonL 
icjf-acqiijpd nronerfy flppljpQ only, ^ nQof> ° 4 *£ toftiliaa ia j^int flatfttr 
pit not where separation in estate has taken placo. Anund Mohun Pal, W 
£ for July 1864, p. 352. 


11*12 
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superior,*” it is most conformable to the intention of 
the law that the father’s right of succession should 
precede that of the mother. 

Section 6. 


On the Mother's right of Succession. 

1. In default of the father, the succession de- 
volves on the mother, in conformity 
with the text of Vishnu above 
quoted, “ If he be dead, it appertains to the mother” 
&c. [|Ibc. v. § : 


8. Mother. 


Note. 


* Went, 9. 35. 


(m) Coleb. Da. Bit., Ch XI. Sect. IAC paras. 1 mid 4 ; Da. T , 07 ; 1, 
Macn II. L., 25 ; 2, Ibid, 59, CO. Elb. In , 77 ; 3, Coleb. Dig , 505 ; Vyv. 
Durp 107. 

By the law as current in Bonsai, the mother succeeds in default of 
son, grandson, and great-grandson, in the male line, wife, daughter, 
daughter’s son, and father. Hemlutta Dibbea, 7, Sel. Rep., 108 ; new ed. 
127. Tara Soondery, 12, W. R. 78 

The right which a Hindu mother has in property inherited from her 
son, is the same as that which a widow has in property fiom her husband ; 
and where a mother inherits from her son, the estate goes on her death 
not to her own heirs, but to the nearest heir of her deceased sons. Bijya 
Dabea, 1, Sel. Rep., 102 ; new ed., 215. Nuil'cr Mitter, 4, Ibid, 310 ; Hem- 
lutta Dibbea, 7, Ibid, 108, new cd. 127 ; P. Radii Raza, 2. Mad II. C. R., 
402. 


The mother of a deceased Brahmin, who left a widow, has no interest 
in his property, nor can she derive any from any agreement with the 
widow to divide it. Joymonee Dabea, 4, Sel. Rep., 337 ; new ed. 429. 

According to Hindu Law as current in Bengal that a son cannot 
evict his mother or authorise a purchaser to do so, without providing some 
other suitable dwelling for her. Maugala Debi, 4, B. L. Ii. O. J. 72. 

as current in Bengal. 2, Macn. H. L,, G2 ; Coleb Da. Bli., Ch. XI. Sect. 
VI. para. 3 ; Narainee Dabea, 1, Sel. Rep , 39 ; new ed , 52 ; Luc-khy Priya, 5, 
Ibid, 315, new ed. 369 ; Bhoyroobee Dossee, 6, Ibid, 53 ; now ed. 61 ; 
Lalla Johee Lall, Sevestres’ H. C. Rep., 439 ; Ahladmonee Dossc, S. D., 
1852, 23rd June, p. 563; Lala Jotclal), Suth. F, B., 173 ; Akora Suth, 
2, B. L R 199. 
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SECT. 7 .] ON THE BROTHER’S RIGHT OF SUCCESSION. 17 

-2. Vrihaspati also says, “Of a deceased son, 
who leaves neither wife nor male issue, the mother 
must be considered as heiress, or by her consent the 
brother may inherit for the mother confers benefits 
on the deceased owner by the birth of his brother, who 
offers three funeral oblations to the father, grandfather, 
and great-grandfather of the deceased owner in which 
he participates. 

Section 7. 

On the Brother s right of Succession. 

1. On failure of the mother, the succession goes 

Brother 1st, ute- to tlie uterine or whole brother, who . 

rme * offers three funeral oblations to the 

father, grandfather, and great-grandfather of the de- 
ceased owner, in which he participates, (n) 

2. If there be no uterine or whole brother, the 
Failing him the half half brothers of the same class with 

brotlier - the deceased are entitled to the sue- 

cession, since they also offer three funeral oblations to 
the father and \he other ancestors above named of the 
deceased cfwner in which he participates, and because 
the text of Yajnawalcya specifies, “Both parents, 

. A mother is entitled to bo recognized as heir to her eon, notwith- 
fitanding her second marriage. Akora Suth, 2, B. L. R., A. C., 199. 

A mother is entitled to a share on partition made by her sons. Shib 
Ohunder Bose, Macnaghten’s Cons. H. L., 62 ; Gooroopersad Bose, Ibid. 
$9, 72. Jodunath P Sircar, 12, B. L. R , 385. 

(n i Coleb. Da. Bh., Ch. XI. Sect. V. paras. 1, 8, 9, 11 ; 3, Coleb. Dig. 
£07 ; 1, Maen. H L., 26 ; Elb In., 78 ; Vyav. Durp., 2nd ed., 204 ; Da. T., 
J67 ; Gudadhur Surrna, 1, Sel. Rep., 6 ; newed., 7 ; Roodro Chunder Ohow- 
poory,3, Ibid, 106 ; new ed., 142 ; Joymonee Divia, 3, Ibid, 289; newed., 
B85 ; Rajehnnder Dass, 3, Ibid, 361 ; new ed , 482. 


C 
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18 DAYA-CRAMA-SANGRAHA. [CHAP. I. 

brothers likewise,” [Sec. ii. § i.] the' succession devolves 
on sons born of a different mother, for they are be- 
gotten by the same father, (o) 

3. Hence if there are two brothers, the one ute- 
rine, and the c + her a half brother, and both were un- 
associated with the deceased owner, the uterine brother 
exclusively takes the wealth of his uterine brother in 
conformity with the text. “ An uterine brother shall 
thus retain or deliver the share of his uterine rela- 
tion.’ ' (p) 

4. Where an associated half brother, and an un- 
associated whole brother are the competitors for the 
succession, it devolves equally on both of them in con- 
formity with the text. “ A half brother being again 
associated, may take the succession.” (q) 

5. Where uterine and half brothers compete, 
and both were associated with the deceased, the asso- 
ciated whole brother exclusively takes the inheritance, 
for in this case he possesses a double title [namely, his 
being uterine, and also associated,] in conformity with 
the text. “ A reunited [brother] shall keep the share 
of his reunited [coheir] who is deceased.” (r) 


(o) Coleb. Da. Bh., Ch. XI. Sect. V. para. 9 ; 3, Coleb. Dig., 507—12 ; 1, 
Macn. H, L., 26 ; Da. T., 30 ; Elb. In., 78 ; Vyv. Durp. f 203. 

Ram Chunder Surma, 4, Sel. Rep., 117 ; new ed , 147 ; Burcham Deo 
Roy, 2, W. R., 123. 

(p) Beer Chunder Jobraj, 1, W. R., 177 ; Issur Chunder Chowdooree, 
5, Ibid, 21. 

(q) 3, Coleb. Dig. 507-12; Da. T., 67; Coleb. Da. Bh., Ch. XI. Sect. 
V. para. 15. 

(r) By the Hindu law as current in Bengal a brother of the whole 
blood succeeds in the case of an undivided immoveable estate in prefer- 
ence to a brother of the half-blood. Rajkishore Lahory, 1, 1. L. B., 27. 

14-15 



SECT. 8 .] ON THE NEPHEW’S RIGHT OF SUCCESSION. 19 

6. The same order of succession must likewise be 
observed in the case of nephews of the whole and ne- 
phews of the half blood. 


Section 8. 


On the Nephew's right of Succession. 


1. In default of brothers, the brothers son of 
ir . n , , j the whole blood is the successor. 

and not a nephew of the half blood 
who confers less benefits compared with the brother's 
son of the whole blood, since the mother and grand- 
mother of the deceased owner do not participate in the 
oblations presented by the nephew of the half blood to 
the father and grandfather [of such deceased owner. *] 


Note. 

F B 

• Grandfather. (Grandmother.) 

i~ 

E A 

Father. (Mother.) 


(Contemporary wife.) 


Deceased owner + whole brother + half brother 


Son. Son. 

A B C 

Here the mother, and grandmother of the deceased owner do not 

D 

•articipate in the oblation, which the nephew of the half blood is bound 
E F D’s 

o offer to his grandfather and great-grandfather, since his (the nephew's) 
lucent in the female line is derived from a different family. 


t 2 
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2. The participation of a mother, a grandmother, 
and great-grandmother, in the funeral oblations prc • 
sented by the oblafcor to the father, grandfather, and 
great-grandfather reflectively, is recounted in the fol- 
lowing passage of scripture. “ The mother partici- 
pates in the funeral oblation made to the manes of her 
husband : So also do the grandmother, and great-grand- 
mother^ (participate in oblations made to the grand- 
father and great-grandfather.] 

3. Among brother’s sons associated and unasso- 
ciated, all of the whole blood, the succession devolves 
exclusively on the associated brother’s son. 

4. In like manner, in the case of associated and 
unassociated brother’s sons, all of the half blood, the 
succession devolves on the associated brother’s son of 
the half blood. 

5. But if the son of the whole brother were un- 
associated, and the son of the half brother associated, 
then they both inherit together. 

6. Where however two nephews were either as- 
sociated, or unassociated with the deceased, one of the 
whole, the other of the half blood, then in both in- 
stances the succession devolves on the nephew of the 
whole blood. 

In default of brother, brother’s sons succeed, taking per capita and not 
per tterpes ; but brothe rs! sons, are totally, excluded by -the existence 
q f brot hers. Brojorajkishoree, 9, W, R., 463 ; Brothers’ sons are heirs 
in preference to brothers’ son’s son. Larmour, 3rd May, 1859 ; S. D 567. 
Rarajoy Sett, Easte’s Notes, Case, 53. Grandsons of a paternal uncle is ex- 
cluded by a brother’s son . Deepoo, 3, Sel, Rep., new ed., 410. 

16-17 



SECT* 10.] ON THE BIGHT OF FATHER’S DAUGHTER’S SON. 21 
Section 9. 

On the right of the Brother's Grandson . 

1. If there be no brother’s son, the brother’s 
11. Brother’s grand- gTandson is heir, both, because he 

son * presents one funeral oblation, [name- 

ly, to the deceased owner’s father, i. e., his own great- 
grandfather] in which the deceased owner participates,* 
and because he is within the degree of relationship, 
termed “ Sapindci” 

2. But brother’s great-grandsons do not inherit, 
since they confer no benefits, because they stand in the 
fifth degree of relationship to the father of the deceased 
owner. 

3. Here likewise the distinction of the whole 
blood, and of the half blood, as in the instance of 
brother’s sons must be observed. 

Section 10. 

On the right of the Father s Daughter's Son , and of other 

Heirs. 

1. On failure of the brother’s grandson, the sue- 
12. Father’s daugh- cession goes to the father’s daugh- 
ter ’ B son - ter’s son, for he presents three fu- 


Note. 

0 Father. 
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neral oblations, namely, to the father, paternal grand- 
father, and paternal great-grandfather of the deceased 
owner, i. e., to his own maternal grandfather, maternal 
great-grandfather, and maternal great-great-grand- 
father. (According to Acharrya Ciiudamani, the son 
of the proprietor’s own sister, and the son of his half 
sister, have an equal right of inheritance).(s) 

2. In default of the father’s daughter’s son, the 
13. Brother’s daugh- ^brother’s daughter’s sbn succeeds, 
ter’s son. f or | ie p res ents two funeral cakes in 


(a) Coleb. Da. Bh , Ch. XI. Sec. VI., para 8; 1, Mncn. II. L., 28 ; 
Da T , 75. 

Raj Chunder Narain Chowdoory. 1, Sel. Rep., 43 , new ed. 56. Shumboo 
Chunder Rai. 6, Ibid, 234 ; new ed 291. 

The eon of the proprietor's own sister, and son of his half-sister have 
an equal right of inheritance. Vyav. Dorp. 2nd ed 225 ; 1, Mncn. H. L., 
28 ; 2. Macn. H. L., 86 ; Coleb. Da. Bh., Note 225 ; G. ed., 250. 

Although sister’s son is an heir according to Beagal School, yet the 
right of succession cannot remain in abeyance in the expectation of the 
future production of such heir, not conceived at the time the succession 
opened. Luckhipria, 5, Sel Rep 315 ; new ed 367 ; R.shbehary Rai, S. 
H C. Rep., 1864- 223. Dukliina Dasec, 1, W. R., 221. Aulim Chund 

Dhur, 6, Sel. Rep , 234 new ed. 278. ' , . 

A grandson, born after the death of his maternal uncle but during 
the life-time of his maternal grandmother, may inherit her property, 
which she inherited from the uncle (her son). Radhagobind Dass, 1, W. 
R 123 

A sister’s son born after the de dh of his maternal grandmother, who 
inherited her son’s property, is no heir. Samasooudcry Dasee, 1, W. R., 
353 

According to Hindu law as current in Bengal, a sister cannot inherit 
as an heir to her brother. Ramdoyal Deb, 1, W. R, 227 ; Anund Chunder 
"Mookerjee, 5, Ibid, 215. 

19 



SECT. 10.] ON THE RIGHT OF FATHER’S DAUGHTER’S SON. 23 

which the deceased owner participates, namely, to his 
(the owner’s) father and paternal grandfather, (f) 

3. Failing him, the paternal grandfather is the 
14. Paternal grand- successor, for as the father is enti- 
father - tied to succeed on a failure of the 

heirs of the deceased owner ending with the daughter’s 
son, so by the rule of analogy the succession devolves 
on the grandfather in default of heirs down to the fa- 
ther’s daughter’s son ; and because he presents one ob- 
lation (namely, to the owner’s paternal great-grand- 
father, i. e., his own father) in which the deceased 
owner participates. 


Neither a sister nor a sister’s daughter can inherit. Kallyprosad Surma, 

2, W. H , 180. 

( t) A father’s brother’s daughter’s son is entitled to inherit according 
to the Hindu law as current in Bengal. Guru Gohin 1 Sin ha Mundal, 

5, B L. R., 15; 13, W. R. F B., 49. Under thallaw the great grandsonsu 
of the paternal great-grandfather can inherit in preference to the brother'll 
daughter’s son, because, although the former can offer but one oblation! 1 
and the latter 4wo, yet that offered by the former being for a paternal / 
ancestor, is of a superior religious efficacy to those offered by the latter, 
which are for maternal ancestors only. Gobind Prosaud Talookdar, 

15. B. L R., 35 ; 23, W. R., 117 ; Case No. 208 of 1875, Regular Appeal, 
Juggutnarain Singh, Appellant, decided by Garth, C. J., and Morris, 

J., on 31st May 1877. Case No. 2640 of 1875, Special Appeal, Uma 
Churn Biswas decided by Birch and Mitter, J.J, Brother’s daughter’s 
son can inherit in the absence of any nearer heir. Doorga liibce, 18, 

W. R., 331. Contra , that a Sapinda will inherit after Salculya , the 
right of inheritance of a brother’s son’s daughter’s son being inferior to 
that of brother’s son’s son’s son. Kashee Mohun Roy, 24, W. R., 229. 

* ** ** ?&' y 6 .//* / *>** - * J® ^ \ 
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4. In default of the paternal grandfather, the pa- 
15 . Paternal grand- ternal grandmother is heir, accord- 

inother ‘ ing to the text of Menu.* “ Of a 

son dying childless, [and leaving no widow,] the [fa- 
ther, and | mother shall take the estate, and the mother 
being also dead, the paternal [grandfather, and] grand- 
mother shall take the heritage, (on failure of brothers 
and nephews.”] As the mother succeeds on the death 
of the father, so by the rule of analogy the succession 
devolves on the paternal grandmother in default of 
the paternal grandfather. (u) 

5. Failing the paternal grandmother, the uncle 


16. Uncle. 


succeeds, for he presents two obla- 
tions to the paternal grandfather, 
and great-grandfather of the deceased owner, (i. e., his 
own father and grandfather,) in which the said owner 
participates, (v) 

6. In his default, the succession devolves on the 
uncle’s son, for he [also like his 
father] presents two oblations in 


17. Uncle’s son. 


which the deceased owner participates, namely, to the 
owner’s paternal grandfather, and paternal great- 


Notes. 

* Menu, Chap. 9. v 217. 

(u) Maternal grandmother excludes a sister and uncles. 2, Macn. 

H. L., 64. 

(v) Uncles succeeded on failure of nearer heirs. Gudadhur Surma, 1 
gei R ep<} 5 ; new ed. 7. The widow of a paternal uncle is no heir 
nephew. Upender Mohun Tagore, 3, B. L. R., 359. 
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grandfather [i. e., his own paternal grandfather, and 
great-grandfather.] (m?) 

7. Failing him, the uncle’s grandson succeeds, 

is. Uncle’s grandson. fur he P reseits one oblation, name- 
ly, to the paternal grandfather of 
the deceased owner, \i. e., his own paternal great- 
grandfather] in which the said owner participates. 

8. Failing the uncle's grandson, the succession 

devolves on the grandfather’s 
daughter's soif. daughter’s son, because he presents 

two oblations in which the deceased 
owner participates, namely, to the owner’s paternal 
grandfather, and paternal great-grandfather, [i. e his 
own maternal grandfather, and maternal great-grand- 
father.] Notwithstanding the grandfather’s daugh- 
ter’s son, (19 > who presents two oblations in which 
the deceased owner participates, confers greater be- 
nefits than the uncle’s grandson/ 181 who presents but 
one oblation in which the deceased owner participates, 
yet nevertheless the right of succession devolves in 
the first instance on the uncle’s grandson by virtue 
of his relationship to the deceased owner in the degree 
termed Sapinda.(x) 


(w) Uncle’s son succeeds in preference to a childless endowed 
daughter. Taramonee Goopta, Marshall, 29. 

(x) A grandfather* 5 * danghter’s^soo is ludr. Banrnsoondery Dabea, 2. 

r ■<■■■■ 
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9. In default of the paternal grandfather's 

daughter's son, the uncle's daughter's i 
ter^eon^ 00168 daUgh * 8 ° n succeeds, because he presents 

two oblations, in which the deceas- 
ed owner participates, namely, to the owner's paternal 
grandfather, and great-grandfather, \i. e., his own 
maternal great-grandfather, and great-great-grand- 
father.] 

10. Then succeed in order the paternal great- 

grandfather, and the paternal great- 
grandfather.* 11 ^ great * grandmother, because of the de- 
grandmotte™" 1 gre8t ' ceased owner participating in the 

oblations offered to the paternal 
great-grandfather, and also by reason of the rule of 
analogy above-mentioned. 

11. Next succeed in order the paternal grand- 

father's brother, his son, and grand- 

23. Paternal grand- c . . . 

father’s brother &on, lor they present one oblation, 

25. h's grauddon. in which the deceased owner parti- 

cipates, namely, to the owner's 
paternal great-grandfather. 

12. Afterwards the paternal great-grandfather's 

„ „ t daughter’s son takes the succession, 

26. Paternal great- . n 

grandfather’s daugh- since he presents an oblation, in 
ter’s son. . , , . . . 

which the deceased owner partici- 
pates, namely, to the owner's paternal great-grand- 
father, [t. his own maternal grandfather.] 

13. Next the succession devolves on the paternal 

92.23 
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grandfather s brother s daughter 8 

27. Paternal grand- ° ? 

father’s brother’s son, who presents an oblation, m 

daughter s son. which the deceased owner partici- 

pates, namely, to the owner’s paternal great-grand- 
father, [i. e. f his maternal great-grandfather.] 


14. In his default, the material 
fafhe- MaternaIgrand ~ grandfather of the deceased owner 
succeeds. 

15. Failing him, the maternal uncle, his son and 
grandson, for these texts of Menu, 

29. Maternal uncle. ® 1 

30. His son, and “ T 0 three [ancestors] must water 

31. H is grandson. . . . 

be given at their obsequies ; for 

three is the funeral cake ordained,*” and “ To the near* 
est Sapinda the inheritance next belongs, f” which de- 
clare the right of succession to the wealth to take 
place according to the order of proximity of benefits 
conferred on the deceased owner, propound the right 
of the above-named to succeed ; and the sole object of 
the introduction of the two texts above cited in a 
treatise on inheritance is to shew that the right of 
succession to the estate occurs according to the order 
of benefits conferred on the deceased proprietor other- 
wise the insertion of these texts in a treatise on in- 
heritance would have been useless, (y) 


Notes. 

0 Menu, 9. 186. f Menu, 9. 187. 

(y) Maternal uncle succeeds in preference to tbf paternal grand- 
father’s brother’s daughter’s son, and to thegreat-great'grfitrgrandfather’s 
at-great-great-grandson. Ranee Monmohinee, S. p. 697. (it 

D 2 3$-$4 
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16. ' In default of the maternal urcle’s grandson, 

32. Maternal grand- the maternal grandfather’s daugh- 

latber’s daughter a son. . er ’ s gon succeeds.^) 

33. Maternal great- 17 , Failing him, the maternal 

grandfather. 1 , 

34. Son. greatgrandfather, his son, grand- 

36. Groat grandson, son, and great-grandson. 

18. In their default, the mater- 
nal great-grandfather’s daughter’s 
son succeeds. 

ID. Failing him, the maternal 
great-great-grandfather, ; ‘his son, 
grandson, great-grandson. 

20. In default., of these, the 


37. Maternal great- 
grandfathers daugh- 
ter’s son. 

38. Maternal groat- 

great-grandfather 

39. Son. 

40. Grandson. 

41. Great-grandson. 


greft U ™f a the* maternal great-great-grandfather’s 

daughter’s son. daughter’s son -succeeds. 

21. On failure of the heirs who present oblations in 

which the deceased owner partici- 

Failing all these the t the “ .Sacuh/a,” (or remote 
succession devolves on ./ i \ 

the Saculyw, or distant kinsman) takes the inheritance ac- 
kinsmen. ' 

cording to the text of MeSU, “ Then the distant kins- 
man shall be the heir, or the spiritual preceptor or the 
pupil, [or the fellow student of the deceased.”*] 

Note. 

0 Menu, 0. 187. 

has been settled that Sapindas of the paternal kindred will inherit before 
the Sapirufas of the maternal kindred. See Note on brother’s daughter’s 
son, vide p. 22, para. 2.) 

(z) The son of a deceased maternal aunt takes before the lineal descen- 
dants from a common ancestor beyond the third in ascent ; i. e., after the 
nearer Sapindas and their descendants. Deya Nath Roy, 6, Sel. Rep, 
27 : new ok, 30; Uoop Churn Molnpattnr. 2, Ibid. 35 ; new od., 45. 

•: C23 
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22. The Sacidyrt, or remote kin- 

Wlio are of two flea- _ . 

criptinna. descending dr^'d, is of t\VO descriptions, 1st des- 
and ascending. . 

ccnding, and 2d ascending. 

23. The first includes the great-grandson's son, 

and the rest down to the 3rd degree 
Descending, viz great- . . , .. f|<1 

grandson’s sen. &c. w the descending line. I he second 

Ascending, viz great- intends the great-gra-idfather’s fa- 
guimUatiius father, and other ancestors up to the 

3rd degree in the ascending line. 

24. Here the distant kinsmen in the descending 

43. Distant kinsmen ^ rst obtain the inheritance ac- 

m the descending line. cor d[ n g to their respective order, 

since the deceased owner partakes of the remainder of 
the oblations which they present. 

25. In their default, the distant kindred, as far as 

44. Distant Unsmen the third degree in the ascending 
in the ascending line. lj nej j n h er }t, j n or( ] er : since the 

deceased proprietor participates in the remainder of 
funeral oblations made to his great-great-grandfather, 
and the other ancestors, three in all : and their off- 
spring present oblations to those three who are par- 
takers of the remainder of oblations which it belonged 
to'the deceased owner to make. The text of Viuuas- 
pati declares, “ That where there are many relatives, 
(Gnatayah) or remote kinderd, (Saculyah) or cognate 
kindred, ( Vandhuah ) whoever is nearest of kin, shall 
take the wealth of him who dies without male issue.” 
Propinquity of kin must be considered with reference 
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to the greater or less benefits conferred on the deceas- 
ed proprietor, as is confirmed by (both) the texts al- 
ready cited above (§ 15.) 

26. If there be no distant kindred of this descrip- 
tion, the SamdnSdacas , or kinsmen 
45. Samdnddacas^ or ... . . ... c 

kinsmen allied by liba- allied by common libations ot water 

tions of water. . t ., . i , i 

inherit, since they must be consi- 
dered as comprehended in the term “ Saculyah” 

27. On failure of these, the spi- 

46 Spiritual preceptor. p rece p^ or j s the successor, [dd) 

28. In default of him the pupil is heir, for the text 
of Menu. “ or the spiritual preceptor, 
* 7 ’ Pupil ‘ or the pupil/’ propounds the order 

in which these persons shall respectively succeed. The 
spiritual preceptor here intended is he who affords re- 
ligious instruction [to his pupil | after investing him 
with the Brahminical thread, whence he is so deno- 
minated, bb) Cl kTl 


(era) An Acharjya or spiritual teacher, hut not Gooroo, is said to he next 
in succession to the Samanodoccaft, Case I 2, Macn K. L., 100 ; The heirs 
of the founder have a right to use a place of worship a>t the heirs of 
the founder’s Puroliit , or spiiitual preceptor ; 2, Mane H L , 1<>3 

('56)The Pupil or follower of a religious mendicant is his heir, not his 
relation by blood ; 2, Mane. H L., 101 , 102 ; 2, Str. H L.,257 ; GunesGir, 
1. Sel Rep.,2'8; new ed , *291 ; Succession to a Mohunt is regulated by the 
rules applicable to Sunyasses. The Law of these classes rests on custom 
only Gungnpoorum, 9, N. W R., 212 ; Mohunt Kama Nooj Das, 6, Sel. Rep., 
262, new ed., 328 ; Ram Churn Das, Ibid, new ed., 242. Gree Dharee Doss 
Mohunt, 8, W. R P. C ,25 ; The widow of a Mohunt does not inherit to him. 
Ibid. He may not marry He may have a female disciple ; huttheGosain’s 
successor is his male pupil. Sungram Sing, N. W. P. R. for 1855, Case 70. 

26-27 
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29. On failure of him, the fellow student of VSdas, 

48 Fel I o w, student of as named in the text of Yaj- 
the Veda. nawalcya, “ a pupil and a fellow 

student/' 

30. In his default, persons bearing the same 

49. Fersor.e bearing family name, being inhabitants of 
the same family name. , 

the same village, succeed. 

31. On failure of them, persons inhabitants of 

the same village, and descended 

Failing them. 

50 Those descended from the same patriarch, are the 

arch. successors, according to the text of 

Gautama. u Persons allied by fu- 
neral oblations, family name, and by patriarchal de- 
scent, shall take the heritage/' 

32. On failure of all heirs as here specified, Brlh . 

51 Grshman,,'. n,an " s ' inhabitants of the san e 

village, endowed with learning in 
the three Vet/as, and other qualities, are the successors. 
'Ihus Mknu says, “On failure of all those, the lawful 
heirs are such Brakmands as have read the three Vedas , 
as are pure in body and mind as have subdued their 
passions. Thus virtue is not lost." 


Dhun Sing Gir. 1, Sel. Pop., 153; new ed., 202. Bam Rutlen Dass, 1, Ibid, 
th.t’b- eV e J 226 ’- llyra,ji is not necessarily such a religious devotee 
I ■ , ' S g °° 8 are ,nll< r,tc<i ll,s P U P !I iu tbe event of intestacy. Go- 
ass, u ton, 217 ; Property bestowed by a zemindar on a Mohunt 

feng'N. 7 RllTsW.^Cas^a 110 '’ " ^ ^ ^ ^ 1 8uDgl “ m 
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33. In default of them, the wealth goes to the 

52. The king. kin ° r ' exce P tin g. however, the pro- 
perty of Brdhmana. Thus Menu :* 
“Ihe wealth of a Brdhmana shall never be taken as 
an es heat] by the king, this is a fixed law : but the 
wealth of the other classes, on failure of all heirs, the 
king may take.” 

34. Failing the duly qualified Brihmana in res- 
pect to the wealth of a Brdhmana , 

Special rule to be ob- ... . . 

seive * wih regard to residing in another village, is the 

^r lth ° f a B * dh ~ succ essor, but not the king. This 

And must be understood. 

35. The goods of an anchorite, an ascetic, and of 

a professed student, are taken by 
mJlJSS and ’pro' tlie spiritual brother, the virtuous 
fessed student. pupil, and the holy preceptor. 

36. On failure of these, the associate in holiness, 

or person belonging to the same 

Associate in holiness. Thus y AJNAWAL- 

CYA. “ The heirs of an hermit, of an ascetic, and of a 
professed student are in their order the preceptor, the 
virtuous pupil, and the spiritual brother, and associate 
in holiness.” “ Order," that is the inverse order ; 
Therefore the preceptor takes the goods of the profess- 
ed student : the virtuous pupil those of the ascetic, 
and the spiritual brother and associate in holiness, that 


Special rule to be ob- 
seivet vvi h regard to 
the wealth of a Brdh- 
mana. 

And 


mit, ascetic, t 
fessed student. 


virtuous 




Note. 

Menu, Chap 0 v 189 
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is he who is engaged in the same pilgrimage, or so- 
journs in the same hermitage, those, of the anchorite. 

37. The professed student is of two descriptions, 
perpetual and temporary. The preceptor inherits the 
goods possessed by a perpetual student, for he aban- 
dons his father and the rest, making a vow of residing 
for life in his preceptor’s family. 15ut the property of 
a temporary student would bo inherited by his father, 
and other relations, since he does not enter on any such 
vow, and merely attends his preceptor for the pur- 
pose of instruction. 
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CHAPTER II. 

ON THE ORDER OF SUCCESSION TO THE PECULIAR 
PROPERTY OF A WOMAN. 


Section 1. 

Succession to the peculiar Property of a Maiden . 

1. In regard to the property of a maiden, first 

, . , , the uterine brother is the successor ; 

1 Uterine brother. 

2. Mother. in liis default, the mother, and fail- 

3. Father. 

ing her, the father. Nareda says, 
“ The wealth of a deceased damsel let the uterine 
brethren themselves take ; on failure of them, it shall be- 
long to the mother, or if she be dead, to the father.”^) 

2. This relates to wealth other than that which 

has been given to the damsel by a 
bestowed'ty ^a°bri(ie- bridegroom, for a bridegroom lias 

titiodtoteccivcbick'" a ri .? ht t0 wealth given by himself. 

The text of Paitiiinasi recites, 
“ The bridegroom shall take the gratuity given by 
himself, and Nareda says, “ Let the first bridegroom 
on his return take back the presents he gave to the 
damsel, who has since been married ; and in case of 
her death likewise, let him receive back what he gave, 
after defraying the expences which they have mutually 
incurred.” 


(1) Coleb Da. Bb,, p. 100.— Vyr. Dinp , 707. 
31-32 
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Section 2. 

Definition of the peculiar Property of a Married Woman . 

1. The peculiar property of a woman is in the 
first place defined, for the purpose of afterwards des- 
cribing the order of succession to such property when 
belonging to a married woman. On this subject Na- 
ked A says, “ What was given before the nuptial firc,| 
what was presented in the bridal procession, her hus- 
band’s donation, and what has been given by her bro- 
ther, or by either of her parents, is termed the six-fold 
property of a woman. ”(2) 

2. Here the number six must not be considered 
as restrictively used ; since it will be hereafter declar- 
ed that woman’s peculiar property is of many des- 
criptions. Catyayana describes a gift before the 
nuptial fire. “ What is given to women at the time 
)f their marriage, near the nuptial fire, is celebrated 
>y^the wise as the woman’s peculiar property bestowed 
before the nuptial fire.”(3) 

3. “ The time of their marriage” that is the time 
Dccupied by the ceremony, commencing with the per- 
formance of funeral obsequies for departed ancestors, 


(2) Colcb. Da. Bh., Gli. IV., Sect. I., paras. 4-5.— Vyv. Durp., 681. 

(3) Personal property given to a woman at the time of her marriage 
jccomcs licr’s exclusively. 2, Macn, H. L., 122. Prankishen Sing, 1, Sel. 
Kept., 4. 
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and concluding with the ( AbJiivad , or) prostration of 
the husband at the feet of his wife. (4) 

4. Property received by the woman during this 
time is denominated “ Yautuca ” or property given at 
a marriage, conformably to the meaning of the root, 
“Yu,” which signifies to mix, and the mixture here 
alluded to, is that which results from the union by 
marriage of the man and woman, who become as it 
were one and the same body. The following passage 
of scripture declares. “ Her bones become identified 
with his bones, flesh with flesh, skin with skin.” 

5. Vyasa also says, “ Whatever is presented at 
the time of the nuptials to the bridegroom, intending 
[the benefit of the bride,] belongs entirely to the 
bride ; and shall not be shared by the kinsmen.” 

6. “ Intending That which is given to the 
bridegroom, delivered into his hand, accompanied by 
an expression of the intention, such as “ Let this belong 
to the bride” and not any thing given without this in- 
tention ; Such is the meaning. 

7. Therefore the expression of “ Before the nup- 
tial fire” occurring in the text before cited, and that 


(4) Vyv. Durp., G82. 

Such property is her Soiulciyaca Stridkunum. Gosain Cliuiid Kobraj, 
G, Scl. llep., 77, new ed., 90. A .gift of money by a sou to his mother £or 
maintenance is .hfir .Slrulhaiiujn. Mt. Doorga Koonwar, 5, W. R., 53, Mis. 
Property given by a h usband, to a wife, in which sho would otherwise 
only haveTad a life estate* becomes her pRculiuna. Haboo Sheo Manag 
Sing, 5, Sol. Rep., 148 ; new ed., 173. 

33 3 1 
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of “ The time of their marriage ,” in the text since quoted, 
are both illustrative. Since whatever is delivered into 
the hand of the bridegroom, intending the benefit of 
the bride, becomes her’s, such intention must therefore 
be considered as the foundation of her property there- 
in. The mention therefore of the “ bridegroom" must 
be taken figuratively, for wealth delivered into the 
hand of any other with that intention, would equally 
become the exclusive property of the bride. 

8. Catyayana describes a gift presented in the 
bridal procession. “ That again which a woman re- 
ceives while she is conducted from the parental [abode, 
to her husband’s dwelling] is instanced as the separate 
property of a woman under the name of gift presented 
in the bridal procession. ”(5) 

0. The term “ parental ” being derived from a 
compound expression, of which only one part is retain- 
ed, the presents which she receives from the family of 
either her father, or mother, while proceeding to the 
house of her husband, are gifts presented in the bridal 
procession. 

10. “ Tier husband's donation is wealth given 

bo her by her husband, as indeed appears from the use 
)f the expression in another text of Catyayana. “ Let 
the woman place her husband's donation as she pleases, 
when he is deceased ; but while he lives, she should 
jarefully preserve it, or else commit it to the family.” 

(5) Colob. Da. Bh. } Cli. IV., paras. 5, G # 7, #, 13, 15.— Vyv Dmp, 
b G82 ; G84. 


O 1 -'5 b 
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11. It must not be argued that the word day a 
(donation) here used, relates to the wealth of her hus- 
band ; for the latter part of the text above cited, “ but 
while he lives , she °hould carefully preserve it” would 
then be irrelevant, and it is moreover impossible that 
during the life-time of the husband his wealth should 
go to his wife. 

12. Nor does the term “ husband's donation ” ap- 
ply to the heritage devolving to the wife on the decease 
of her husband ; for the mention of it occurs in a chap- 
ter treating of the peculiar property of a woman, and 
heritable wealth does not form her peculiar property ; — 
Supposing such to be the case, the sense of the verb 
u dd” to give, would then become metaphorical. 

13. “ Commit it” deposit it ; “ The family.”— 
Her husband's family, his younger brother and the 
rest. 

14*. “ Or else,” that is, if unable to preserve it 

herself. Thus Yajnawalcya. “ What has been given 
to woman [before or after her nuptials] by the father, 
the mother, the husband, or a brother, or received by 
her at the nuptial fire, or presented to her on her hus- 
band’s marriage to another wife, as also any other se- 
parate acquisition, is denominated woman’s proper- 
ty.”(6) 


(C) Personal property given by a man to his wife, on contracting a se- 
cond marriage, is hcr’s absolutely. 2, Macn. H. L., 215 ; alikr as to reality 
Ibid. 
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15. Wealth given by a man for the sake of gra- 
tifying his first wife when desirous of espousing a 
second, is called a gift on a second marriage, since the 
intention of it is to obtain another wife. 

16. So Devala says, “ Her subsistence, her or- 
naments, her perquisite, and her gains, are the separate 
property of a woman. She herself exclusively enjoys 
it ; and her husband has no right to use unless in dis- 
tress.” “ Subsistence ,” food, and raiment. (7) 

17. Catyayana describes the fee or perquisite. 
“ Whatever has been received as a price of workmen 
on houses, furniture, beasts of burden, milk, animals, 
and ornaments, is denominated a fee.” That is termed 
a fee, which a woman receives from others as a douceur 
for influencing her husband, an architect or other des- 
cription of artist, to expedite the completion of their 
business, such as the construction of a house, or other 
kind of work. It is the price in fact which she receives 
for sending her husband [to the employment.] 

18. “ Furniture ,” brooms, &c. “ Beasts of burden ,” 

Mills, &c. “ Milch animals ,” milch cows, &c. “ Gains f 

i treasure discovered, &c. 

19. Thus Vishnu says, “What has been given 
o a woman by her father, her mother, her son, or her 
irotlier, what has been received by her before the 

(7) Ornaments freely given by a man to his wife are her own property, 
awl descend to her heirs. Gun Joshee Malkhoondcr. 2, Bom. S, D.,401 ; 1, 
dor. Dig., 595. A gift to a mother, by her son, for maintenance, is her 
tyvidhamnn, and eannot be recovered by the husband’s heir, after the 
‘ 'lier’s death. Mi. Dooga Koouwar] 1, Wyui.,358. 


36—3 8 
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nuptial fire,' what has been presented to her, on her 
husband's espousal of another wife, what has been 
given to her by kindred, as well as her perquisite, anti 
a gift subsequent, are a woman's separate property.’' 
i iy“ kindred maternal uncles are indicated. 

20. Devala describes “ a gift subsequent,” 
“ What has been received by a woman from the fami- 
ly of her husband at a time posterior to her marriage, 
is called a gift subsequent, and so is that which is si- 
milarly received from the family of her kindred 
Whatever is received by a woman after her nuptials 
from her husband, or from her parents, through the 
affection of the giver, Bhriyu pronounces to be a gift 
subsequent.” 

21. “ From the family of her kindred” Hereby 
the word “ kindred her father and mother are [also] 
intended. 

22. Therefore any thing received after the mar- 
riage from persons related through her husband, such 
as her father-in-law and others, or from persons related 
through the father and mother, namely, maternal and 
paternal grandfathers, is termed a gift subsequent. 
Such is the meaning of the first text, and the meaning 
of the second text is that any thing received posterior 

to the marriage, either from her husband, or from her 
parents, i# also termed a ‘\q//t subsequent. " 

23. Since various sages have recounted woman's 
peculiar property as comprising sundry descriptions, 

the number six specified in the text of “Nareda,” 
38-M 
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(§ 1) is not to be respected, and the different texts 
must therefore be considered as generally descriptive of 
woman’s peculiar property. 

24. A woman’s property may then be briefly de- 

fined to be that_wealth w hich ind ependent of her 
husbmi^ . 

pleasure, recognized as this right is by law which 
Catyayana has declared. 

25. “ The wealth which is earned by mechanical 
arts, or which is received through affection from any 
other [but the kindred] is always subject to the 
husband's dominion. The rest is pronounced to be the 
woman’s property. ’'(8) 

2G. “ That which is received by a married woman, 

or a maiden, in the house of her husband or of her 
father, from her parents, is termed the “gift of affec- 
t innate kindred” The independence of women who 
have received such gifts is recognized in regard to that 
property, for it was given by their kindred to soothe 
them, and for their maintenance. The power of woman 
over the gifts of their affectionate kindred is ever cele- 
brated, botlT in respect of donation and of sale according 
ito their pleasure, even in the case of immoveables/’(9) 


• (8) Cold). Da. Bli., Cli. IV., Sect. IV. paras. 19-23. 

Frojx*rty left as a legacy to a, woman by her husband’s or her own 
ation, is Stridhanum , anti her husband has no right to it, but if it be 
en to her by a stranger, she cannot part with it, without hot* husband’s 
isont. Ram Doolal Sircar. Easte’s Notes, Caso XLV. 2, Mor. Dig., 50. 

(9) Immoveable property given by a man to his grandson's wife is 
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27. He explains the meaning of the word “rest” 
(§ 25) by the text which follows (§ 26.) “ That which 
is received by a married woman,” &c. 

28. “ From any other.” The husband has authori- 
ty over that which the woman has obtained from any 
other excepting the family of her father, mother, or 
husband, or in that which she has gained by the exercise 
of an art, such as painting, or spinning. He is en- 
titled to take it even without the occurrence of any dis- 
tress. 

29. Therefore notwithstanding the w r oman ha 
ownership in both descriptions of property, she has no 
independent power in regard to it; On the contrary, i 
appearing from the text that her husband has authorit; 
over such property, his permission authorizing the dig 
posal of it must be awaited by the woman. 

30. “ Pronounced to be the woman's property” tha 
is declared alienable by the woman at her own pleasure 
“By a married woman 7 ' &c. That which is received b 
a married woman from the family of her husband, o: 
from the family of her parents, and by a damsel fron 
the family of her parents, is the “ gift of affectionat 
kindred Such is the meaning. “To soothe them, 7 
that is through a motive of tenderness. 

31. “Even in the case of immoveables f relates tc 
immoveable property other than that which has beer 
bestowed upon her by her husband, for a prohibitior 
exists against the gift or sale by a w r oman in regard tc 
immoveable property given to her by her husband ; So 

40—42 
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Nareda, “ What has been given by an affectionate hus- 
band to his wife, she may consume as she pleases when 
he is dead, or may give it away, excepting immoveable 
property/’(10) 

32. Since “ given by her husband ,” m here parti- 
cularly specified the general text of Catyayana above 
quoted, must be considered applicable to immoveable 
property, other than bestowed by a husband, in con- 
formity with the principle which admits of a special 
provision limiting the operation of a general rule. 

33. But the husband is at liberty during a period 
of famine and the like when unable to subsist without 
the use of the woman's separate property, to take such 
property even though it be the gift of affectionate 
kindred. Thus Yajnawalcya “ A husband is not 
liable to make good the property of his wife taken by 
him in a famine, or for the performance of a duty, or 
during illness, or while under restraint. ”(11) 

34. “ While under restraint which a creditor or 

other person imposes on himself for the purpose of re- 


| (10) Coleb. Da. Bh., Chap. IV. Sect. I. paras. 21, 23 

That which is given by a husband to his wife, is termed her Stri- 
dhaAum, or peculiar property. 

property though given — On . he x , do afeh ifc '- paB acw fee ' hoi ha i rs . 2 , 

^lacn. H. L., 25 ; Baboo Gunput Sing, 2, N. W. P. R., 230 ; Tincowry 
jChatterjee, 3, W. R., 49. 

t (11) A husband in time of famine may dispose of his wife’s ornamcnlK 
given in dowry, even without her consent. G. Yetiaradzamah, Mad. 
fe. R. for 1853, p. 254. 

r f 2 42 
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covering his right, being debarred at the sums time 
from ablution, from food, &c. Catyayana has declared 
the husband to have no right to the use of the woman’s 
separate property L as before described] during the 
non-existence of any such calamity as a famine or the 
like. 

' 35. “ Neither the husband, nor the son, nor the 

father, nor the brothers, can assume the power over a 
woman’s property to take it or to bestow it. If any 
one of these persons by force consume the woman’s 
property, he shall be compelled to make it good with 
irterest, and shall also incur a fine. If such person 
having obtained her consent, use the property amicably, 
he shall be required to pay merely the principal when 
he becomes rich. But if the husband have a second 
wife, and do not shew honor to his first wife, he shall 
be compelled by force to restore her property, though 
amicably lent to him. If food, raiment and dwelling 
be withheld from the woman, she may exact her due 
supply, and take a share [of the estate] with the 

coheirs.” . * 

36. “ Make it good, with interest ,” that is the woman's 

separate property taken by force in the form of a loan 
must be rendered with interest i The word “ with in- 
terest,” [Savriddhim] must not be supposed a dis- 
criminative of (Stridliunu) 11 the woman s separate pro- 
perty ,” for supposing this to be the case, Savriddhi 
would be the proper form in which the word would 
appear. 

43 - 44 : 



SECT. 3.] woman’s separate property. 45 

37. “ Merely the principal ” Here the insertion of 
the word “merely/’ is intended to preclude [thfe pay- 
ment of] interest. 

38. “ But if” &c. the meaning of which is, that if 
the husband after making use of the separate property 
of one wife, reside with another wife, and neglect the 
former, he shall be compelled by the ruling power to 
restore such property, even though it had been amica- 
bly lent. 

39. “ Food and raiment j” Should the husband not 
allow his wife the necessaries of life, food and clothing, 
then she may, if immaculate, require the supply of food 
and raiment, which is her due. 

40. “ Dwelling,” place of residence. 

41. “ A share,” that is, on the death of her hus- 
band, she is to receive from his coheirs, his younger 
brother, and the rest, the share to which he was en- 
titled. Let this suffice. Further detail being super- 
fluous, the subject in question is therefore propounded. 

Section 3. 

On the Succession to the Separate Property of a Woman 
ichen received by her at her Nuptials . 

• 1. The separate property of a woman having been 
thus defined, the right of succession to such property 
on the decease of the woman is next described. 

2. In respect to property received at her marriage 
“ Yauiuca” ]l fl, dnnght^ 

Maiden dangldcr. suoceo d s firrft,- A text of MkXU de- 
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dares. “ The wealth obtained by the mother at her 
marriage, let her maiden daughter exclusively take/’ 

3. In default of such daughter, it appertains to the 

ff, damsel affianced, and failing her, the 

[I Betrothed daughter. . , , , , . , 

married daughters who have, anu 
jj**Mamed daughter. j.p oge w j 10 are likely to have male 

issue, inherit together. 

4. A text of Gautama expresses, that a woman’s 
property goes to her 1 11 daughters unaffianced and to 
those not actually married.”(l) 

5. Here as by the word “ dauyhters,” the right of 

succession by all the daughters is 
f Barrcn^in.l^vKlowcd g eiiera i]y declared, the mention of 
“ unaffianced,” &c. becomes signifi- 
cant, as denoting the order in which they shall respec- 
tively inherit, and therefore first the maiden succeeds ; 
then the affianced daughter, that is, one whose troth is 
plighted ; in her default, the married daughter des- 
cribed as above, and failing her, the succession devolves 
equally on the barren and the widowed daughters. 
This is the meaning of the text. , 

6. Here however on the death of a maiden daugh- 
ter, or of one affianced, in whom the succession had 
vested, and who having been subsequently married,, is 
ascertained to have been barren, or on the death of a 
widow who has not given birth to a son, the succession 

(1) A betrothed daugther is not entitled, at her mother’s death, to share 
in her Stridhana ; but the uubetrothed daughter alone inherit with the 
sons. Srinath Gungapadhya, 2, B. L, F., H4, A. C. 
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to the property which had passed from the mother to 
her daughters, would devolve next on the sisters, 
having, and likely to have male issue, and in their de- 
fault, on the barren and widowed daughters ; — not on 
the husband of such daughter above-mentioned in whom 
the succession had vested : for the right of the husband 
is relative to the “ Woman's separate property” and 
wealth which has in this way passed from one to an- 
other, can no longer be considered as the “ Woman s 
separate property — This must be understood. (2) 

7. The right of the barren, and widowed daughters 
to succeed, notwithstanding they confer no direct 
benefits through the medium of sons, is gathered from 
the text of Gautama above quoted, which declares the 
right of succession by the daughters generally, whether 
married, or unmarried. 

8. In default of all daughters, the son has a right 
to succeed : for the text of Yajna- 
liu n walcya declares the right of the 

son to succeed on failure of daughters by the terms 
“ male issue,” expressed in this text, “ Daughters share 
the residuo of their mother’s property after payment 

(2) Mr. Macnaght.en in his Principles of Hindu Law (vol. I. p. 38, 
jr iris C. cd 44) says expressly, that Stridhanum which has once devolved ac- 
cording to the Law of Succession which governs the descent of this peculiar 
species of property, ceases to be ranked as such, and is ever afterward 
governed by the ordina / rules of inheritance. Coleb. Da. Bh., Chap. XI. 
Sect. II. para. 30. Srinath Gungopadhya, 2, B. L. R., 144. A. C. ; Pran- 
tishen Sing, 1, Sel. Rep. 3, new. ed., 4. laid dnwn-.lhat no property 

. Sangainalathanimal. 3, Mad. II. 

5 . R., 312 ; P. Bachiraju, 2, Ibid. 402 
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of lier debts ; — the male issue succeeds in their default,” 
and because the son compared with all the rest, confers 
the greatest benefits ; The text of Baudiiayana also 
declares, that “ Male issue of the body being left, the 
property, must go to them/ 7 

9. In default of the son, the daughter's son in- 

herits, for it is reasonable, that since 

. The daughter's son. , J , . . « , 

the daughter s claim is preferred to 
that of the son, the son of the debarred son should 
be excluded by the son of the person who bars his 
claim. 

10. Failing the daughter's son, the son's son 

succeeds, and in his default, the 

Tjihe gieat-gi'audsoii. great-grandson in the male line, 

I * I according to the degree in which 

benefits are conferred by them. 

11. In default of the great-grandson in the male 

line, the son of a rival wife succeeds, 
- for the text of Vriiiaspati recites 

that, “The mother’s sister, the maternal uncle’s wife, 
the paternal uncle’s wife, the father’s sister, the mother- 
in-law, and the wife of an elder brother are declared 
similar to mothers.” If they leave no issue of their 
bodies, nor son, [of a rival wife] nor daughter’s son, 
nor son of those persons, the sister’s son and the rest, 
shall take their property.”(3) 

(3j According to the author of Diya Bliuga (Jimut VahanaJ, tho 
right of the daughter’s son follows that of the contemporary wife’s 
son. Coleb. Da. Bh., Ch IV. Sect. III., para. 33. See al&o Summary on 
St Mann. 
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12. The term “son” which occurs as above, 
“ nor son” is intended to propound the right of suc- 
cession by the son of a rival wife ; otherwise, it is use- 
less to consider it as a discriminative of “ Uorusa ” 
meaning of itself £< legitimate issue and it would also 
follow that the younger brother of the woman’s hus- 
band and the rest would have a right to succeed 
notwithstanding the existence of the son of a rival 
wife. 

13. In default of the son of the rival wife, her 

grandson succeeds ; and failing him, 
Her great-grandson, her great-grandson, since they both 
present oblations to her husband in 
which she also participates. 

14. In default of all the above heirs, if the pro- 

perty were obtained by the woman 
rcc ci vc d° at Nuptial " ° at the time of nuptials, celebrated 
Celebrated in the form according to one of the forms deno- 
Bmftma, &c. then the minated Brahma , Baiva , Arsha, 
Gand harva, or Prajapatya , her hus- 
band is the next successor, for the 
text of Mi&u declares, “ It is ordained that the pro- 
perty of a woman married by the 
ceremonies called Brahma , Baiva , 
Arsha , Gandharva , or Prajapatya , shall go to her hus- 
band, if she die wi 'bout issue. ”*(/>) 

Note. 

0 Menu, Chap. 9, v. 1%. 

( b ) A woman’** property devolves, according to the form of her mar- 
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15. On failure of her husband, her brother is the 

next successor according to the 
1 K b ‘ ! ’ text of Y a jnawalcya, “ That which 

has been given to her by her kindred, as well as her 
fee or gratuity, and any thing bestowed after marriage, 
her kinsmen take, if she die without issue.” 

16. The term “ kindred” means her mother and 
father, and consequently by the term “ kinsmen ” her 
brothers are signified. The same is declared by Ca- 
tyayaNa, who says, “ Immoveable property, which lias 
been given by parents to their daughter, goes always 
.o her brother, if she die without issue.” — Here since 
the terms “ immoveable property” are used, other pro- 
perty is of course intended by the argument drawn 
fro m j.fipi jind staff * Thus it is stated in the 
Daya Bhuga. By the use of the term “always” it 
appears, that the eight forms of marriage, namely, 
Brahma and the rest are included. 

17. “ Fee or gratuity” has been before explained, 
as also the “ gift subsequent” Failing the brother, the 


riagos, on her husband or her parents. Her children’s rights arc never 
all'ectcd thereby. This question arises only on failure of progeny. Colob. 
Da. Uh„ Ch. IV., Sect. 1. Note 3. Mt. Thakoor-Deylice, 11, M. I. A., 13D. 

Note. 

0 This example of analogy to which frequent allusion is made in 
argumentative writings, is variously stated. According to one explana- 
tion, the reasoning exemplified by it, is analogy drawn from association- 
Accouling to another, it is argument a fortiori.— Colemiqoke. 
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ri 77 succession devolves on tlie mother, 

JirAiterwards the mo- r 

thcr, and in her default and in her default, the father m~ 

the father. hcrits. A text of Catyayana says : 

“ The fee of a damsel goes to her uterine brothers ; 
failing them, the mother succeeds ; and after her, the 
father. — Some hold that the father succeeds first.” 

18. The “ fee of a damsel that is, her wealth, 
belongs first to her uterine brothers ; in their default, 
it goes to the mother ; and after her to her father.— 
“ Some hold” &c. meaning in the opinion of others ; 
but according to our interpretation, the father first in- 
herits, and afterwards the mother. Such is the meaning. 

19. But if the wealth were received by the wo- 
man at the time of her marriage, 
celebrated according to any one of 
the three forms, denominated Peisa- 
cha , Rakhusu , or Asura , then in de- 


Butif the wealth were 
'cccivod at nuptials, cc- 
ebrated in tho form 
Feisucha, &c. then tho 
mother succeeds, next 
the father. 


fault of the great-grandson of the 
rival wife, the succession devolves first on the mother, 
then on the father. For the text of Menu declares : 
« But her .wealth given on the marriage called Asura, 
or on either of the two others, is 
After him, ordained on her death without issue, 

to .become the property of her mother and father.”* 

20 . Here the use of the compound in this form 
[“ Matapitroh ”] is with the view of exhibiting the or- 


Note. 

•'* Menu, Chap 9. 


197 . 
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der of succession, for if it had been intended that the 
mother and father should inherit together, the form 
“ Pitroh ” would have been observed. 

21. In default of the father, the brother succeeds, 
and failing the brother, the succes- 

n 4 

sion devolves on the husband ac- 
cording to the text of Catyayana, 
“ That which has been given to her 
by her kindred, on failure of kinsmen, goes to her hus- 
band.’ \ 


The brother, 
and 

in his default the hus- 
band. 


22. “ Kindred ,” mother and father : — “ On failure 
of kinsmen f by which the failure of the brother must 
be understood ; because [in the instance of wealth re- 
ceived by the woman at the time of nuptials, celebrated 
in one of the Jive forms called Brahma , fyc.] the parents 
succeed only in the case of a failure of the brothers. 


Section 4. 


On the Order of Succession to the Separate Property of a 

Woman , when not received by her at her Nuptials . 

0 

1. The order of succession requisite to be observ- 
ed in regard to woman's peculiar property, generally, 
whether u Yautuca” or <£ Ayautucd 9 on a failure of 
heirs including all as yet enumerated, will beTiereafter 
declared. But first we treat of the order of succession 
in regard to wealth not received by the woman at the 
time of nuptials termed “ Ayautuca.” 
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2. In the case of the peculiar property of a woman 
Tho son and unmar- [ not obtained by her at the time of 

' ri ^ ushter ildierit to " nuptials, and] not given to her by 
her father at the time of the wed- 
ding, or at any other time, the son and the unmarried 
daughter inherit together, {a) 

3. This is declared by the first half of the follow- 
ing passage of Devala, u A woman’s property is com- 
mon to her sons and unmarried daughters when she 
is dead ; but if she leave no male issue, her husband 
shall take it, her mother, her brother or her father.” 

4. Since the words “ sons and unmarried daughters” 
And in default of are exhibited in the conjunctive 

one, the other. compound ( called “ Dwundwu ),” and 

because the words “ common to" are here expressed, it 
results that the son and the unmarried daughter possess 
; the right of inheritance together, and in default of 
either of them, the wealth goes to the other. 

5. On failure of both these two, the succession 

devolves equally on the married 
p * ailm s them, daughter, who has, and the married 

J hc marned ^ ail £ h - daughter, who is likely to have male 
issue — for a text of Nareda recites, 
“In default of a son, let a daughter take the succes- 
sion, for they are both offspring alike — and because 
>blations at solemn obsequies are presented, by the 
laughter through the medium of her son, to the hus- 

(«) Coleb. Da. Bh., Oh. IV., Summary, new cd., p. 114 ; 1, Macn , H. L 7 
JO, Elb. In., p. S5. 

n t-55 



54 


DAYA-CRAMA-SANGRAIIA. 


[CIIAP. U. 


band of the woman, in which she participates, [that is, 
oblations are presented by .the daughter’s son to his 
own maternal grandfather.] 

6. In default of eith^ of these two, the other sue- 

And failing one the ceeds > and on failure ° f b ° th ° f tbem 

° t,1Cr ’ then the son’s son inherits, for he pre- 

The Borfs son, sents an oblation at solemn obse- 

quies to the husband of the woman, of which she par- 
takes. 

7. In default of the son’s son, the daughter’s son 

succeeds ; for it is reasonable since 
The dau filter’s son : ,, . . , i , 

the claim or the married daughter 

is barred by the son, that the son of the debarred 

daughter, should be debarred by the son of the person 

who obstructs her claim : and a text of Menu reciting 

that, “ A daughter’s son delivers him in the next world 

like the son of a son,”* declares the right of the 

daughter’s son to succeed, 

8. “Like the son of a son.” From this expression 
it results, that when there is no longer an adverse 
claim, the daughter’s son has a right to ’succeed after 
the son’s son. 


Note. 
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The great-grand son 
in the male line. 

The son of a rival 
wife, her grandson, and 
great-grandsons, 
afterwards, 


j^owed daughters. 
Failing either, 


9. In his default the great-grandson in the male line 
succeeds. Failing him the son of a 
contemporary wife, her grandson and 
great-grandson in the male line : since 
all these present funeral oblations to 

the husband of the woman, in which she participates. 

10. After these, the barren and widowed daughters 
[ The barren and wi- both inherit together, for they too 

rank among the progeny of the wo- 
man, and the right of the husband 
to succeed is only in the case of a failure of progeny ge- 
nerally : Menu declares, that, the wealth of a childless 
woman, married according to the form denominated Brah- 
ma or the remaining four forms, goes to her husband. 

11. Failing either of these, the other succeeds, and 
in default of successors including 
the barren and widowed daughters, 
the succession devolves in due or- 
der, by the rule of analogy, as in 
the case of wealth received at nup- 
tials, viz., on the woman's husband, 

brother, mother, and father, if she were married accord- 
ing to any one of the five forms, denominated 
“Brahma" and the rest ; or if she were married ac- 
cording to any of the three forms, styled Asura , &c. on 
her mother, father, brother and husband. (a) 


The other succeeds. 

Then the woman’s 
husband, brother, mo- 
ther and father. 

Or her mother, father, 
brother and husband. 


(«) This order of succession is not correct according to the opinion of 
Jimuta Vahana (author of Dayabliaga.) In Dayabhagn, Chap. IV., Sec. 
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12. The order to be observed on a failure of s 
these successors, will be hereafter declared. 

Section 5. 

On the Succession to the Separate Property of a Womai 
when gioen to her by her Father. 


1-' In regard to the wealth given by a father to 

The maiden daughter. WOman at the time ° f the Weddin £ 

or antecedent or subsequent to il 

a maiden daughter inherits in the first place. 

2. After her, a married daughter who has, and on 

Next the married who is likeI y to liave malc is SUC 
daughters. inherit togcther> 


III, verse 10, he holds that wealth received by a woman after lie 
marriage, from the family of her father, of her mother, or of her hue 
band, goeB to her brothers (not to her husband’s) and cites as authorit; 
tho text of Yajnyawalcya “That which has been given to her by he 
kindred, as well as her fee or gratuity”, and any thing bestowed aftc 
marriage, her kinsmen take, if sho die without issue. Srikrishna in thi 
■work cites the above text of Yajnyawalcya, and holds that husband sue 
seeds first and then brother. See V. 15, Sec. III. Chap. II. Cal. Ilig 
Court, in the case of Jadunath Sircar v. Basant Coomar ltoy Chowdhen 
11, B. L. R. page 28G. Norman, C. J., held that husbadd is preferentk 
heir to the mother in respect of property bequeathed to a daughte 
by her father before her marriage. But Jackson and Mitter, JJ 
held that according to Hindoo law current in Bengal the mother sue 
ceeds to the property of her daughter bequeathed to her by her fathe 
before her marriage in preference to her husband. In a recent case o 
Hurry Mohun Shaba v. Sonaton Shaha reported in 1, I. L. R., Oal., p. 37{ 
it has been held that with respect to property given to a woman aftc 
her marriage by her husband’s father’s sister’s son, the brother, mothc: 
and father are preferable heirs to the husband’s. 
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And in their default, 
tin; barrelled widowed 
danghteis, then tin* son 
and tlics rest, as in the 
ease of piopeity receiv- 
ed at nuptials. 


3. Next, the succession devolves on tlie barren and 
widowed daughters, and in default 
of all daughters, the son and the 
rest succeed, as in the case^of pro- 
perty received at nuptials ; for a 

text of Menu declares, “ The wealth of a woman which 
lias been in any manner given to her by her father, let 
the Brahmani damsel take, or let it belong to her off- 
spring.”* 

4. Here by the specification of “ given Inj the father ” 
it is intended, that whatever has been given by the 
father even at any other time than that of the wedding, 
belongs first to the damsel, and after her, it goes to 
her offspring, — her son. (a) 

5. The expression Brahmani damsel, is merely an 
illustrative recitation (“ Anoovadu .”) Thus it is stated 
in the Do ja Bluiya . 


- ' Section (>. 

On the Succession to the Separate Property of a Woman , 
generally , on a failure of all the Heirs as yet enumerated. 
1. In default of successors down to the father, in 
n r -i , , . respect to wealth received at nup- 

( >ii a Lulm e or bend L L 

jin yet c'.iumoiatcd, tials solemnized according to any 
one of the five forms of marriage, denominated Brahma 


N OTE. 

* Menu 0, 198. 

(a) Landed property which a daughter obtains as a gift is hers abso- 
lutely. 2, Macn. II. L., 211. A titer as to what she takes by inheritance. 
Hid. 


11 
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Mid the rest, and on failure of successors down to the 
husband, in respect to wealth received at nuptials, cele- 
brated according to any one of the three forms styled 
Asura , &c. as well as 1.; the case of all other peculiar 
property of a woman, the succession devolves on the 

nn . . lf husband's younger brother : for the 

JLhe husband syoung- J ° 

er brother succeeds. right of the husband's younger bro- 
ther and the rest to succeed at that time, has been pro- 
pounded by Vriiiaspati in the following text : “ The 
mother’s sister, the maternal uncle’s wife, the paternal 
uncle’s wife, the father’s sister, the mother-in-law, and 
the elder brother’s wife are pronounced similar to mo- 
thers : — If they leave no issue of their bodies, nor son, 
[of a rival wife,] nor daughter’s son, nor son of those 
persons, the sister’s son and the rest shall take the pro- 
perty.” 

2. The word ( u Uorus ”) “ issue ” in this text implies 
both son and daughter. “ Nor son ” must be considered 
as intending the “ son of a rival wife” It must not be 
supposed discriminative of the word “ issue,” since it 
would be unmeaning, and it would follow that the suc- 
cession devolved on the husband’s younger brother and 
the rest, even while the son of a rival wife were exis- 
tent. “Nor son of those persons Here by “ those persons ,” 

the son, and the son of the contemporary (or rival) wife 
are intended : — the expression does not refer to the 
damsel and daughter’s son, for the damsel’s son is in- 
cluded in the' term daughter’s son, and the daughter’s 
son’s son confers no benefits, being incompetent to 
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present the funeral offering : [to the woman’s husband.] 
By the term [ “ ua,”] u nor ,” the sons of the son, and 
of the son of the rival wife are to be understood. But 
the order of succession prescribed by the above text 
is not to be respected ; for if this were the case, it 
w r ould follow, that the husband’s younger brother suc- 
ceeded last, and this would be improper, 'since he con- 
fers greater benefits than all the others who are speci- 
fied in that text ; and the following texts of Menu, 
“ To three ancestors must water be given at their 
obsequies; for three, (the father, his father, and the 
paternal grandfather) is the funeral cake ordained 
“ To the nearest Sapinda the inheritance next belongs,”! 
are recited in a treatise of inheritance, for the purpose 
of exhibiting that the order of succession takes place 
according to the greater or less benefits conferred ; 
otherwise, the introduction of them in such a treatise 
would be useless ; consequently the order of succession 
must be understood as taking place according to the 
proximity of benefits conferred, and this being the 
case, the order inferrible from the spirit of the text, 
rather than that derived from the letter of it, must be 
respected. 

3. Therefore the husband’s younger brother is first 
entitled to the succession, because he presents obla- 
tions to the woman, to her husband, and to three persons 


Note. 


* Menu 9, 18G. 


ii 2 


f Menu 9, 187. 
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to whom her husband was hound to oflcr oblations, and 
he is moreover a “ Sapinda 

4. In his default, the succession devolves at once 

Failing liim, tlic Rone U P 0n T ' llC sons of tllc 
of the husband’s young- younger and elder brother, because 
cr anti cider brother. 1/0 , ? 

they present oblations to the woman, 

to her husband, and to two persons to whom her hus- 
band was bound to offer oblations, (namely to bis 
father and grandfather,) and they are moreover within 
the degree of relationship, termed “ Sapinda ” 

5. In their default the sister’s son, though not a 

Tn tlioir default ihc ^ a l^ lu ^ ™ entitled to the succes- 
sister’s son: sion : f or ] 1C presents oblations to 

the woman and to three persons, namely, her father 
and the rest to whom her son was bound to offer obla- 
tions. 

u 6. Failing him, the husband's sister’s son : for lie 

f Then the husband's presents oblations to her, to her 
jpsteisbon. husband, and to three persons 1o 

whom her husband ought to have offered oblations. 

I 7. In his default, the [woman’s] brother’s son, who 
Next the woman’s presents oblations to the woman, 

brother’s son, and fail- tipi 

bg him, and to her lather and grandfather. 

8. Failing him, the son-in-law, who presents ob- 
The son-in-law. lations to his fathcr-in law and mo- 
ther-in-law. 

9. V in ii asp ati ’ s text above quoted, propounds there- 
fore merely the right of succession by the persons 
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above-mentioned, and is by no means intended to ex- 
hibit the order in which they succeed. 

JO. Fading all these heirs including the son-in-law, 
Aft or wards tiio fa- ^dher-in-law, and the husband’s 
cl,lor brother, who are Sapimh*, 
succeed according to their nearness 

of kin. 

11. In default of all &,/ ihidas, the u Saculya*” 
Afti'r these, tlio 11 fia- ihosc allied by common oblations of 

water, and those descended from the 
same patriarch in the male line, succeed. 

12. hailing all these, in the case of the property of 

And in tlif'ir default, ^ (dl HUUU Woman, Jir(l/uil(Vll(fS) i II- 
Lni/mujia , s habitants of the same village, ex- 

ceedingly learned in the Veda*, are entitled to the suc- 
cession. 

Id. lhi t in the case of the property of a woman of 
Or the king. the Chclru/a and other tribes, the 

king is exclusively entitle 1 to the inheritance. 
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CHAPTER III. 

ON EXCLUSION FIIOM INHERITANCE. 


1. Those who are excluded from inheritance are 
now specified, from which exception, those who vQre 
competent to inherit, will appear : Thus Menu, “ Im-\ 
potent persons and out-casts, persons born blind,' and 
deaf j madmen, idiots, the dumb, and tho^e who have 
lost a sense or a limb,”* are excluded from a share of the 
heritage. — A text of Catyayana has more particularly 
defined the impotent person, (a) 

2. u Bom blind and deaf.” That is by nature, not 
those who have become so, from some adventitious 
cause : the meaning therefore is, those who are blind 


Note. 

0 Menu 9, 201. 

(a) Coleb. Da. Bh., Chap. V., 1 — 20 ; Mit. Chap. II. Sect. X , 1—3 ; 
Smriti Chundrika, Chap. V., 1 ; Vyv. Mayk., Chap. IV. Sect. XL, 1 and 3 ; 
Vyv Dnrp., 997 ; 1, W. and Buhl., 286. 

Blindness : — In Baku-bai, 2, Bom. H. C. R., 5. It was held that a 
daughter, becoming incurably blind in infancy, cannot inherit. 

Dumbness If from birth, is a cause of disherison in females as well 
as males. Vallabram Shivnarayun, 4, Bom. H. C. R., 135, A. C. J. 

Insanity A man born mad cannot inherit. Tirumamagal Arnmal, '1, 
Mad. H. C. R., 214; Bodhnarain Sing, 13, M. I. A., 519 ; Kocr Golab 
Sing, 14, Ibid, 176. 

Leprosy A leper is incompetent to inherit. 2, Macn. H. L., 129 ; 
It is only when leprosy assumes a virulent and aggravated type that 
it is by Hindu law made a ground for disqualification for inheritance. 
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and deaf from the period of their birth. Nakeda says 
— “ An enemy to his father, an out-cast and one who 
is addicted to vice [or has been expelled from society,] 
take no shares of the inheritance, even though they be 
legitimate : much less if they be sons by an appointed 
kinsman/’ 

3. “ An enemy io his father One, who ill-treats his 
father during his life-time, or one, who is averse to per- 
forming his obsequies when dead. 

4. “ One icho is addicted to vice One, who by rea- 
son of his crimes and vices, is excluded by his relations 
from drinking water in company with them. 

5. Thus Yajnawalcva : “ All those brothers who 
are addicted to vice, lose their title to the inheritance/’ 

6. “ Addicted to vice That is, adhering to a con- 
trary or an improper course, such as drinking, gaming, 
&c. 

Janardun Pandenang, 5, Bom. H. C. R., A. C. J., 145; Mutlmvellayada 
Pi 11 ay, Mad. S. 1)., 18G0, 239; Bhoobanessuree Dcbia, 11, W. R., 535 ; 
Luckhi Priyo, 5, Scl. R , 315, new ed., 3G9 ; where disease as alleged is a 
cause of exclusion, the strictest proof of it will be required. Issur Chunder 
Sen, 2, W. R.,425; Tirmnamagal Ammal„l, Mad. II. C R., 214 ; Wonm 
Coomaree. Hay’s Rcp. f 370 — 373; Gouree Nath, 3, Wyrn., 45 ; Sharna 
Churn Adhicary Byragee, G, W R., 68. 

In the case of sons bom before the inheritance had vested ; it 
is now established that property once vested cannot be divested. 
Cal ly doss Doss, 2, B. L. K., F. B., 103; 11, W. R., A. O. J. ; 11. Held on 
the same principle that as the father being deaf and dumb could not inherit 
the grandfather’s property, and as the minor son was born to the deaf 
and dumb man after tjie grandfather’s death, the property of the grand-j 
father passed to his brother, the undo of Hie minor. Pareshrnani Dasi, 
1, B. L R., A. C., 117; se<* also, 1, W. and Buhl., 288. 
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7. So the text, “ An out-cast, his offspring, an im- 
potent person, one lame, insane, or an idiot, a blind 
man,, one afflicted with an incurable disease, should be 
supported, since they are excluded from the inheri- 
tance. '\h) 

8. “ Lame That is, one who cannot walk with 
both his feet. 

1). “ An Idiot:' 1 One who is incapable of receiving 

[instruction in] the “ IWasP 

10. So Naukd.v : “Those of the family, who are 
afflicted with a long and painful disease, idiots, those 
who are insane, blind, or lame, should be maintained ; 
but their sons are partakers of the inheritance.” 

11. “ Long That is, from the period of birth. 

12. “ Painful Such as the leprosy, See. 

13. Their sons however if devoid of these faults, 
are partakers of shares. 

14. The maintenance is directed for all, except the 
out-cast, for a text of Naheda declares, that “ Food 
and raiment is ordained for all, excepting the out- 
cast.”^) 

« 

(A) Pe rson s Cx c l u (kiilrum iitli cntuucc, arc -entitled to maintenance. 
Ooleb Da. Bh., Chap V , paia. II ; Mil. Chap IT , Sect. X., para. 5 ; Smriti 
Chundrika, Chap. V., 20 ; V) v. Majk., Chap. IV Sect XI , 9 ; 2, Much 
H. L., 192 , 1, W. and Buhl., 287 ; 3, Coleb. Dig., 308 — 324 ; they are nut 
debarred from making or accepting gifts. Kandere I’ershad Smg 
Hay’s Rep., 370 — 373; Couiec Nath, 3, Wym., 45-46; Shama Chum 
Adhicary Byrage.', 6, W. K , 66. 

(c) Since the passing of Act XXT of 1850 change of religion, exclusion 
from the communion of religion, or expulsion from caste, which under 
Hindu Daw resulted in forfeiture of the right of inheritance, can no longer 
06 07 
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15. By the term out-cast , his son must also be con- 
sidered as understood, for he becomes so, in conse- 
quence of having been begotten by an out-cast. 

16. Baudhayana has declared this explicitly, “ Let 
the coheirs support with food and apparel those who 
are incapable of business, as well as the blind, idiots, 
impotent persons, those afflicted with disease, and ca- 
lamit} r , and others, who are incompetent to the perfor- 
mance of duties : excepting however the out-cast and 
his issue.” 

17. The incompetency of the wives of such per- 
sons to inherit has also been declared by the following 
text.* — “ Their childless wives conducting themselves 
aright, must be supported, but such as are unchaste, 
should be expelled and so indeed should those who are 
perverse/’ — Their daughters also should be maintained 
until provided with husbands. ”(a) 


Note. 

° Yajnyawalcya. 

disqualify a person from succeeding to property if lie is otherwise fit. 
Tara Cliund, 3, Mad. H. C. R., 50; Sudammd Mohaputtur, 2, Hay’s llep., 
205-207. ’ J 

(a) Coleb. I}a. Bh., Chap. XI. Sect. I. paras. 43 and 44 ; Mit., Chap. II. 
Sect. I paras. 23, 24, 30 ; Vyv. Durp., 23, 20. 

A wife who is unfaithful to her husband, or forsakes his home is ex- 
cluded from inheriting his property. Mt. Doorga, 28th June, 1802, S. D* 
N. W. 1\, 50G ; Radhamony Raur, Mon H. L. Cases, 314 ; Raj Coomaree 
Ho^sce, S. JD., 1858, 1891. An unchaste daughter is excluded from the 
inheritance. 2, Macn. H. L., 132. But if the inheritance has once vested 
no subsequent unchastity can divest the widows. Parvati Korn Dhon- 
diram,^ 4, Bom. II. C. R., 25, A. C. ; Srecmutty Matungini D.ibea, 5, B. L. 
R., 4GG, O. C. J. ; Sanmmoney Dossec, 2, Tavlor and Bell’s Rep., 300 ; lvcry 
Kolitany, 13, B. L. R., 1. 
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CHAPTER IV. 

ON DIVISIBLE AND INDIVISIBLE PROPERTY, 


Se 'TION 1. 

On Property liable to Partition. 

1. Catyayana has declared the property which 
is liable to partition : “ What belonged to the paternal 
grandfather, or to the father, and any thing else [ap- 
pertaining to the coheirs having been] acquired by 
themselves ; must all be divided at a partition among 
heirs. ”(a) 


(a) Colob. Da. Bh., Chap. VI. Sec. I., paras. 1-2. 

Whatever is acquired at the charge of the patrimony is subject to 
partition. Shoo Dyal Tcwaree, 0, W. R , 61 ; Wym , 65 ; Shreenarain 
Borah, 6, W. R., 219 ; 2, Macn. H. L., 162, 164, 165; Raja Baidyanuud 
Sing, 5, Sel. Rep., 198, new edition, 235 ; Shcopersad Sing, Ibid, 76, new 
ed.,101 ; Kosliul Chuckerbutty, 1, Ibid, 335, new ed.,448 ; Sreenath Senna, 

1, Ibid, 15, new ed., 19. 

A family dwelling house is subject to division. Ilullodhur Mookcr- 
jee, Marshall, 35 ; Shama Soondery Dossee, Bourkc, 327 ; Koonwar Bejoy 
Kcshab Roy, 2, W. R. Mis., 30. A purchaser in possession of a share. 
Buddun Chunder Maduck, 5, W. R., 218 ; Eshan Chuuder 3ancr)ee, 8, 
W. R., 239. A house built by one member at his own expense on propeity 
belonging to the family was held not to be divisible. Khooderam Serma, 

2, Macn. II. L., 153 ; 1, Sel. Rep., 35, new ed., 46. Where A had built 
rooms on joint property, it was argued that all the plaintiffs could ask 
was division and not the removal of the buildings. But the High Court 
ordered the buildings to be removed. Guru Das Dhar, 1*, B. L. R., 108 . 
Janki Sing, S. D., 1856, 761 ; Imira Narain Sing, Ibid, 1857, 765. 

According to Bengal School a widow can claim a divisioja.nf hpr hua- 
baiul’s'SsIaleTBhyroo CKund Rai, 1, Sel. Rep., 27, new ed., 36 ; Neelkant 
Rai71buI,^C new ed., 77 ; Ranee Bhovani Dabea, Ibid, 135, new ed., 179 ; 
Musst. Jeumony Dossee, Macn. Cons. H. L., 64. 
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2. “ And any thing else” The particle “and” is 
here connected with “ themselves Therefore from the 
use of this particle which occurs in the expression 
“ and acquired by themselves” the acquisition of another 
is also to be understood : provided however sucli acqui- 
sition have been made through the joint-stock, or by 
[joint] personal labour. 

3. Consequently the acquirer has two shares of 
wealth which has been acquired by the expenditure of 
the joint-stock, and the rest have only one share each. 
So Yyasa says : “ Whatever wealtli a man gains with 
the aid of the patrimony, by valour and the like, the 
brothers are sharers therein. To him must be allotted 
two shares, and the remainder should be made equal 
sharers.” 

4. “ To him That is, the acquirer, and this is 
reasonable ; for the acquisition is made on the part of 
the acquirer both by the use of the common property, 
and by personal labour ; but on the part of the rest, 
simply by means of the joint- stock. 

Two co-he^resscs, in joint possession of property, are in the nature of 
coparceners, and one of them can enforce partition against the other, 
notwithstanding the limited character of their tenure, and although such 
partition might not be binding on tho reversioners. Srecmutti 1’iulmo- 
moni Dasi, 6, B. L. R., 134. 

The rule of imparl Ability applicable to zemindaries does not extend 
to personal property of a zemindar, left at his death, and such property 
is divisible amongst his sons after his death. Raja R. Ct. N. Deo, 5, Mad. 
II. C. R., 331, Katama Natchier, 9, M. I. A., 539 ; Secretary of State, 7, 
M. T. A , 476. 

i 2 69-70 
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5. In like manner, when an acquisition is made 
by two persons : by the personal labour of the one, 
and by means of the we 1th, and of the personal labour 
of the other, then the acquirer by means of personal 
labour alone, has one share, and the acquirer by wealth 
and labour has two shares, by parity of reasoning. 

6. Therefore these three descriptions of property, 
jviz., ancestral property, wealth acquired by a father, 
and that which has been acquired by the expenditure 
of joint-stock, are partible among all ; but wealth ac- 
quired by individuals through their own exertions 
[such as partnership in trade, &c.] must be shared ex- 
clusively by the acquirers. This is settled. 

7. Wealth however acquired by science, and such 
other means, without the use even of joint-funds, must 
be shared with parceners equally or more learned, not 
with less learned, or unlearned parceners. The text 
of Catyayana declares : “ No part of the wealth which 
is gained by science, need be given by a learned man 
to his unlearned coheirs ; but such property must be 
yielded by him to those, who are equal or^ superior in 
learning.”(6) 

8. The term “learning” above, refers alike to 
the words equal and superior , like the eye of the crow* 

Note. 

0 The crow is supposed monoculous. 

(b) The ordinary gains of science are divisible when such science 
has been imparted at the family expense and acquired while receiving 
a family maintenance : hut the rule is otherwise, when the science 

70-71 



SECT. 1.] DIVISIBLE & INDIVISIBLE PROPERTY. 69 

[looking two ways.] Therefore the meaning is, par- 
ceners , equally or more learned 

9. But if during the period of acquisition of 
science by one brother, another brother should through 
his own personal exertions, and by means of his indi- 
vidual wealth, support the family of such brother, then, 
even though utterly ignorant, he is entitled to a share 
of the wealth which his [acquiring] brother had gained 
by means of science. Thus Nareda declares : “He 
who supports the family of a brother employed in the 
acquisition of science, shall even though ignorant, re- 
ceive a share from the wealth obtained by means of 
such science.” 

10. “ Ignorant That is, though a fool. 

11. But all the parceners, whether learned or 
ignorant, are entitled to share in wealth which has 
been acquired by science, imparted to them by their 
own family, their father and the rest. Vriiiaspati 


has been imparted at the expense of persons not members of the learner’s 
family. Chalakomla Alasani, 2, Mad. H. C. R., 56 ; the above caso 
was cited with approval and followed by the Bombay High Court in Bai 
Mancha, 6, Bom. H. C R., A. C., 1. In Calcutta High Court, however, 
Mittor, J , remarked as follows : — His (plaintiff’s) case in the Comt below . 
was that the defendant received his education from the joint estate, and 
that'he i 3 consequently entitled to participate in every property ihnt has 
boon acquired by the defendant by the aid of such education. But this 
contention is nowhere sanctioned by the Hindu Law, and I sec nothing 
in justice to recommend it. Dhunok Dhareo Lai, 10, W. R., 122 

See remarks of the Privy Council upon the above rulings. Paulicm 
Valloo Chctty, 4, Cowell’s I. A., 109. 
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says : “ Whatever wealtli has been earned through va- 
lour by brothers, who have derived science from their 
family, or even from their father, is partible.” 

12. By the words “ or even ” the grandfather, the 
uncle and the rest arc intended. “ Earned through 
valour — the gains of valour acquired by means of 
the expenditure of the joint-stock, for it will be here- 
after declared, that wealth acquired without the ex- 
penditure of the joint-stock is indivisible. 

13. Catyayana has particularly described the gains 
of science, as follows : “ What has been gained by the 
solution [of a difficulty) after a prize has been offered, 
must be considered as the gain of science, and is not 
included in partition, [among coheirs.] — What has been 
obtained from a pupil, or by officiating as a priest, or 
for [answering] a question, determining a doubtful 
point, or through display of knowledge, or by [success 
in] disputation, or for superior [skill in] reading, the 
sages have declared to be the gains of science, and not 
subject to distribution. The same rule likewise pre- 
vails in the arts ; for the excess above the price ; [of 
the common goods,] and that which is gained through 
skill by winning from another a stake at play, must be 
considered as acquired by science, and not liable to 
partition. So Vriiiaspati has ordained.” 

14. “ Gained by the solution of a difficulty As 

where one agrees with another, “ If you resolve this 
well, then will I give you so much wealth.” What is 
72-71 
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obtained after this stipulation in consequence of a good 
solution of the difficulty, is indivisible. 

15. “ Obtained from a pupil:” That is, from one 
to whom instruction has been afforded. 

16. “ Officiating as a priest That is, what has 
been received as a fee, for having performed for a per- 
son, the duties of family priest, (“ Purohit” ){d) 

17. Also on the occasion of one having “pro- 
pounded a question ,” relative to any particular science, 
what he bestows on a person, through satisfaction, at 
having received from him a complete answer. 

18. “ So likewise for determining a doubtful point 
That is, for a determination on a question, proposed 
with a view to the removal of a doubt, and in this 
form : “ 1 will give this gold or other consideration to 
him, who dispels my doubts on this point of Law — 
What in fact is gained (after such a proposition being 
made,) for having dispelled the doubts of the proposer. 

IS). Or what is gained by a third person deciding 
justly between two disputant parties, who mutually 
appeal to him for his judgment, in the determination 
of a doubt in* a matter of dispute. 

20. “ Or for the display of knowledge The mean- 

ing of which is, what has been received as a present or 

id) The fees received by Porohits from Jujmans are now partly 
voluntary gifts and partly payments for work and labour done, and nei- 
ther of these is the subject of partition under Hindu Law. Jovvahir 
Missr., S. D., 1857,302 ; Hurogobiiula Suriua, Ibid, 1850, 29li ; ItamakanU 
Surma, Ibid, 1852, 398. 
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80 forth, for having luminously exhibited one's own 
knowledge in the sacred ordinances, &c. 

21. “So by [sweeps in] disputation That is, 
what has been obtained by getting the better of another 
in an argumentative discussion. 

22. So likewise, where any particular thing is to 
be given to one of several Brahmins , who reads the 
“ Vedas in a superior manner So also, what is gained 
by painters, goldsmiths, [or other artificers,] by the 
exercise of an art or science. 

23. Also what is “ obtained by winning from an- 
other, at play — All of these are gains of science and 
indivisible with the rest.* 

24. Catyayana has stated a special rule : “ Wealth 
gained through science, which was acquired from a 
stranger, while receiving a foreign maintenance, is 
termed acquisition through learning.” 

2 5 . Therefore, an acquisition made through science 
imparted by others, than a father or an uncle and the 
rest, [of the acquirer’s own family,] and without the 
expenditure of the joint-stock, must be shared with 
parceners more or equally learned, but n&t with those 
who are less so, or who are wholly ignorant. 

Section 2. 

On Property not liable to Partition . 

1. On this subject Naiieda says: “Excepting 
wealth gained by valour, property received with a wife, 

Note. 

• Vide (7 and 8) Supra. 
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and the gains of science, these three are indivisible ; 
as also a paternal gift made through affection.” (a) 

2. The meaning of this text is, that since the 
gains of valour, what has been obtained from the pa- 
rents-in-law, &c. on account of having evspoused a wife, 
the gains of science, and what has been received through 
affection from a father and others, are indivisible ; 
therefore, setting these four aside, the rest [of wealth] 
is divisible. This is connected with the subject of 
partition of inheritance. Menu says : “ Wealth acquir- 
ed by learning, belongs exclusively to him who acquir- 
ed it. So does any thing given by a friend, received 
on account of marriage, or presented as a mark of res- 
pect to a guest.”*(&) 

3. “ Given by a friend .” Obtained from a friend. 

4. “ Received on account of marriage That is, 


Note. 

Menu 9. 20G. 

(a) The general rule of the Hindu Law of Inheritance is partibilily. 
The succession of a single heir, as in the case of a Raj, is the exception. 
Secretary of State, 7, M. I. A., 476 ; Nellorc Narasa Reddy, Mad. S. D., 
Dee. 27 of 184G; Katanian auchiar, 9, M. I. A., 539; Rawut Urjun Sing, 
5, M. I. A., 169 ; Beemla Debea, 1, Sel, Rep., 32, new ed., 38 ; Urjun Ma- 
mck, Tliakur, 2, Ibid., 139, new ed., 177 ; Naragunty Lutchmcedavamah, 9J 
M. I. A., GG. 

Pottam or office of dignity in a family governed by Aliya. Sultana 
Law is indivisible. Timmappa Hcggadc, 4, Mad. II. C. R., 28 ; Munda 
Chetti, 1, Ibid., 380. 

(&) Land purchased for a boy by means of his Youtucca , is no ' 
liable to partition. 2, Macn. H, L., 159, 
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obtained from the parents -in-law, by reason of havi ng 
become their son-in-law. 

5. <£ Presented as a mark of respect Obtained 
for officiating as a priest. Menu declares : “ What a 
brother has acquired by labour and skill, without using 
the patrimony, he shall not give up without his assent, 
for it was gained by his own exertion.’'* 

6. So Yajnawalcya : “ Ancestral property, which 
had been before usurped by any one, and afterwards 
recovered by an heir, is not to be divided among the 
other heirs— mor are the gains of science.” 

7. “ Ancestral property before usurped:” Supposing 
any one heir without the expenditure of the joint-funds, 
or unaided by the exertions of the other heirs, to re * 
cover such property, it is not divisible among them.^c) 

8. He has stated a special rule regarding land : 
“ Land inherited in regular succession, but which had 
been formerly lost, and which a single lieir shall re- 
cover, solely by his own labour, the rest may divide, 
according to their due allotments, having first given 
him a fourth part.”(d) 

Note. 

0 Menu 9. 208. 

n ( c ) Lauded property confiscated by Government, and bestowetf on 
a zemindar, is self-acquired. 9, M. I. A., 539 j 

30. I. Company, 7, Ibid, 555 ; Koonwar Bodh Sing, 2, Sel. Rep., 92, new 
ed., 116 ; Mahipat Sing, 5, Ibid, 32, new ed., 39. 

(</) A member of a joint Hindu family who recovers lost ancestral 
property is entitled to a fourth share over and above his own individual 
share. Hissessur Chuckerbutty, 9, W. R., 69 ; 2, Macn. H. L., 158. 
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9. Having given a fourth part of the land recovered, 
to him who recovered it, let all the rest divide the re- 
maining three shares with him, according to the due 
proportions to which they are entitled, and take their 
respective allotments. 

10. This is ascertained from these texts [above 
cited.] 

11. What has been acquired by a separated or 
an unseparated parcener without the expenditure of 
the joint-property, and without the assistance of ano- 
ther, belongs exclusively to the acquirer, and is indi- 
visible with the rest, (e) 


(c) Property acquired by a joint member by bis exclusive in- 
dustry, without any use of the family funds, is self-acquisition. Mud- 
dun Gopal Thokoor, G, W. Ii. s 73 ; Gobind Dass and Bhoodeb Dass, 

1, Bom., 241 ; Ivoulnatli Siugh, 5, Sel. Rep., 12, new cd., 14 ; Kishoro 
Monee Dassee, 7, Ibid, 67, new ed , 78. Land purchased by a coparcener 
with borrowed money is his self-acquisition. 2, Maori. 11 L., 151, 152, 
154, 155, 150, 1G1, see also, 2, Strange’s H. L., 310. 

R elf-flcquirftd property iH .nflatmJiiiblft iflolmsion. Kalcepersad Roy, 

2, Sel. Rep., 237, new ed. 305 ; Joynarain Mulliek, Macn. Guns. II. L., 48 ; 
Kissore Monee Dossee, 7, Sei. Rep., 67, new cd., 78 ; Shama Churn 
Bundopadhya, S. D., 1853, 1 ; Gooroo Churn Doss, Fulton, 165 ; 2, Macn. 
II. L., 161 ; Brij Button Doss, 1, Sel. ltep., 182, new ed., 241 ; Pratab Ba- 
hadoor Sing'll, 1, Ibid., 178, new ed.,236. 

It was held that where the grant is exclusive, it is not parlible among 
collaterals. Pratab Bahadoor Singh, 1, Sel. Rep., 178, new cd., 236. 

Lands held on Ghatwally tenure, i. c., for defending Ghats , or passes, 
arc indivisible. Rnja Lelanund Singh. 6, M. I. A., 101. 

J 2 
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12. The distinction however to be observed in 
regard to the gains of science , has already been declar- 
ed.* 

13. Menu and Visiinu have both declared other 
descriptions of property to be indivisible : “ Clothes, 
vehicles, ornaments, prepared food, water, women, and 
furnitures for repose or for meals, are declared not lia- 
ble to distribution.”! 

14. “ Clothes Apparel for the body. 

15. “ Vehicles Such as carriages, horses, &c. 

16. “ Ornaments Rings, &c. 

17 . “ Prepared food ” Sweetmeats, &c. 

18. “ Water In wells or tanks. — The water 
contained in wells and tanks, which have all along be- 
longed to the father and the rest, is not divisible like 
other property : but must be taken by each coheir ac- 
cording to his exigency. A text declares :J “ The water 
of wells and tanks, must be drawn up and used by 
turns.” 

19. u Furniture for repose and meals Such as 
the couches and seats adapted to the use of each co- 
heir, and the vessels used by each for the purposes of 
eating and drinking. 

20. Thus Vyasa : “ A seat, a couch, a place of 


Note. 

Sec (7 and Sod. I. Supra 
t Mio.ni; 9. 219. 

% Vriiiasiwu. 
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sacrifice, a field, a vehicle, dressed food, water and 
women, are not divisible among kinsmen.”(/) 

21 . “ A place of sacrifice That is, where sa- 
crifices are made, or the image of a god is placed ; but 
not wealth obtained by sacrificing, since that has al- 
ready been included in the gains of science. Thus 
Catyayana : “ The path for cows, the carriage road, 
clothes, and any thing which is worn on the body, 
should not be divided, nor what is requisite for use, 
nor intended for arts.” So Vrihaspati declares. (9) 

22. “ What is requisite for use What is ser- 
viceable, such as books, for the use of the learned, 
should not be divided with fools.* 

23 . Therefore books must not be taken by the ig- 
norant parceners ; they belong to those of them, who 
are learned. 

* This is the opinion of Daya-bhaga. This portion has been omitted 
by the translator. — G. 

(f) Coleb. Da. Bh., Ch. vi. Sect.' 2, pp. 25, 20 ; 3, Colcb. Dig., 375, 
v. 364 ; Vyv. Mayuk., Ch. iv. Sect. 7, paras. 20 — 23. 

(g) Lands dedicated to religious endowment, places of worship and 
sacrifices, are not divisible. Anundmoyo Chowdrian, 8, W. R., 193 ; Elder 
Widow of Raj£ Chutter Sein, 1, Sol. Rep., 180, new ed., 239 ; Joymonco 
Dabea, 1, Ibid, 180, new ed., 239; Bhowany Pershad Chowdoory, 4, Ibid, 
343, new ed., 487 ; Ram Chunder Roy, 5, Ibid, 210, new ed., 250 ; Ram 
Soonder Roy, 6, Ibid, 210, new ed., 250. 

The management of lands endowed for religious purposes, is divisi- 
ble. Elder Widow of Raja Chutter Sein, 1, Sel. Rep. 180, new ed., 239. 
If there is any surplus after all expenses, is divisible. Rajoo, 2, Sel. Rep., 
13, new ed., 16. 

Profits due to a religious trust arc assets of the trust. Ram Soonder 
Roy, 5, Sel. Rep., 210, new ed., 250. 
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24. But the ignorant brother must receive from 
the learned parcener some other article, equivalent to 
the share of the book? to which he is [otherwise] en- 
titled, or else the value itself thereof ; for if it be as- 
sumed that the ignorant parcener has no right what- 
ever in the books, then, supposing books alone to 
constitute the common property, when a partition took 
place, the ignorant parcener would be entirely deprived 
of his share. 

25. This is however inadmissible, since it would 
be at variance with the text, which declares : “ They 
who are born, and they who are yet unbegotten, and 
they who are actually in the womb, all require the 
means of support : and the dissipation of their heredi- 
tary maintenance is censured.” 

26. Nor must it be supposed, that the application 
of this text is limited to other cases than the one in 
question ; for if a true conclusion is obtainable without 
[such] limitation, an erroneous one is arrived at by the 
supposition [of it.] 

27. In like manner, whatever is adapted to the 
exercise of the arts, should belong to those of the heirs 
who are artists, and not to the unskilled. The rule 
above stated holds equally good in this instance. 

28. San chi a and Lic’iiita declare : “ No division 
of a dwelling takes place ; nor of water-pots, ornaments, 
and things not of general use ; nor of women, clothes, 
and channels for draining water.” Yrihaspati has so 
ordained. 
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29. An habitation, a garden, or the like, which 
has been constructed by one of the heirs, within the 
premises, belonging to the dwelling house, during the 
life-time of the father, is also indivisible : for it is fair 
to presume, that as the father did not prohibit, he per- 
mitted it. 

30. This is likewise to be understood, supposing 
another of the heirs, to have constructed a similar ha- 
bitation or the like, within the premises of another 
dwelling house [belonging to the father.] 

31. “ Things not of general use:' Utensils for 
purposes of food ; culinary, &c. 

32. “ Women Other than female slaves. 
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CHAPTER V. 

ON A SECOND PARTITION OF PROPERTY AFTER THE 
RE-UNION OF COPARCENERS. 


1. Re-union is in the first place described for 
the purpose of explaining a partition made by re-united 
coparceners. 

2. On this subject Vriiiaspati says .* “ He who 
being once separated, dwells again, through affection, 
with his father, brother, or paternal uncle, is termed 
re-united. ” (a) 

3. Therefore where a person has been once dis- 
united from his father and the rest ; — afterwards the 
former partition is annulled by mutual consent of the 

(a) A re-union in the sense of Hindu Law must be made by the parties, 
or some of them, who made the separation. If any of their descendants 
think fit to unite, they may do so ; but such a uuion is not a re-union in 
the sense of Hindu Law, and does not affect the inheritance. Vishwanath 
Gungadhur, 3 Bom. H. C. R., A. C. J. ; Tara Chund Ghosc, 5, W. R., 249. 
It was considered, and it was held that where re-union has taken place 
among certain members of a Hindu family after partition, the members 
of the re-united family and their descendants succeed to each other to 
the exclusion of the members of the branch not re-united. In the case of 
Raja Suraneni Venkata GopalaNarasingha,3, B. L. R., 41 : their Lordships 
in the Privy Council held that the onus of proving re-union is upon the 
party pleading that there has been a re union after partition. 

See also Kuta Bully Viraya, 2, Mad. II. C. R., 235, where the point 
arose, but was not decided. 

Where a family re-unites the presumption arises, that they arc joint in 
interest. Prankishen Paul Chowdary, 10, M. I. A., 403 ; 6. W. R., P.C., 11. 

The re-union must satisfactorily be established by proof. Gopal Chuu- 
der Daghoria, 7, W. R , 35. 
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separated parties, and in consequence of an agreement 
being concluded to the following effect, “ the wealth 
which is thine, is mine/’ — “that which is mine is 
thine,” they resolve on dwelling in the same abode. — 
This is considered re-union. (J) 

4. Here, since the father and the others are par- 
ticularly specified, re -union takes place with those who 
are alone described, and not with nephews and the 
rest, who are not named ; otherwise, the specific men- 
tion of father and the others would be unmeaning. 
Such is the opinion according to the Daya-Bhaga . 

5. The followers of the Maithila school are of 
opinion, that the use of the term father, and the rest, 
is figurative, and that re-union takes place, when those, 
whose right to a share of the common property is es- 
tablished by their birth, re-associate, after having once 
separated : consequently, that re-union can occur with 
nephews and the rest. 

6. With regard then to a partition made by re- 
united parceners : — 


(b) Tills definition of: ro-union is not very explicit. Mr Colo- 
broolcc renders thus : — When, after having made a partition, they livo 
together, through mutual affection, as inhabitants of the same house, 
annftlling the previous partition, and stipulating, that “ The property 
which is thine, is mine ; and that, which is mine, is thine.”— I ido Colcb. 
Da. Bh., Ch. VI., Sect. I. para. 13. 

According to Hindu Law, if only one brother out of four separated 
entiroly, it is a virtual separation of all ; and although the remaining 
threo brothers continue still joint, they arc supposed to have le-united. 
Jadub Chundcr Ghose. Yyv. Durp., 2nd td., 222. 
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7. In a second partition, made by re-united 
brothers, the eldest son has no right of primogeniture, 
but all the brethren of the same class must have equal 
shares. Vrihaspati says : “ Among brethren, who being 
once separated, again live together, through mutual 
affection, there is no right of primogeniture, when par- 
tition is again made.” ( c ) 

8. Here among brothers or others, connected by 
parity of relationship, re-associated and unassociated, 
the re-united parceners are first exclusively entitled to 
the wealth of the deceased re-united parcener. For a 
text which will be hereafter recited, declares, that “ A 
re-united [brother]* shall take the share of his re-united 
[coheir.]” 

9. In default of such re-united parcener, the 
disjointed parceners related as above, are entitled to 
the succession. 

10. In like manner, supposing a father, who has 
made a partition among his sons, and taken for himself 
the share allowed him by a law, while unassociated 
with his sons, to beget another son, and afterwards to 


(c ) Sons share equally in tho property of their deceasod father ; the 
eldest has no claim to a greater share than tho rest on the ground of 
primogeniture. Bhyroo Chund Rai, 1, Sel. Rep., new ed., 3G ; Shoo Buksli 
Sing, 2, Ibid, new cd,, 340 j Taliwar Sing, 3, Ibid, new cd., 402 ; Issur 
Chundcr Carformah, Macn. Oons. H. L., 74 ; Sivananaja Pcrumal Sethu- 
rayar, 3, Mad. H. 0. R., 75. 

# Instead of “ brother” it should be co-hoir, because, tho Sanskrit 
text does not contain any such word, but according to the above context 
any particular heir ought not to be used. — G. 
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die, then this son born subsequent to the partition, is 
entitled to his father's share of the wealth : and not a 
son who was formerly separated. 

11. In like manner the son, who is born after a 
partition, is not entitled to share in the partition of 
[the wealth of] the brothers, who were formerly se- 
parated [from the father.] 

12. Thus Vriiiaspati says: “The younger 
brothers of those, who have made a partition with 
their father, whether children of the same mother, or 
of other wives, shall take their father’s share. A son 
born before partition, has no claim on the paternal 
wealth; nor one, begotten after it, on that of his 
brother. They have no claims on each other, except 
for acts of mourning and libations of water.” 

13. The younger brothers That is, those born 
subsequent to a partition. 

14. If a father should die after having re-united 
himself with any one of his sons whomsoever, then his 
wealth is equally shared by the re-united sons and 
those born subsequent to the partition, according to the 
text, [of Menu and Nareda] that “A son, born after 
a division, shall alone take the paternal wealth ; or he 
shall participate with such [of the brethren] as are re- 
united with the father.”* 


Note. 

* Menu 9. 21(3. 
k 2 
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15. A special rule is however to bfc regarded: 
where an acquisition has been made by a re-united 
father, by means of his individual wealth, and through 
his own personal labour and exertions, such acquisition 
shall belong exclusively to the son born after a parti- 
tion, % and not to another son who was re-united, (d) 

16. Yriiiaspati says: “All the wealth which is 
acquired by the father himself, who has made a par- 
tition with his sons, goes to the son begotten by him 
after the partition. Those bom before it, arc declared 
to have no right.” 

17. Here by the use of the word u himself” the au- 
thor shews the acquisition to have been made with in- 
dividual wealth, and by means of personal exertion. 

18. In like manner a debt incurred by a disunit- 
ed father on his own account alone, shall be discharged 
by the son born after partition exclusively. “ As in 
the wealth, so in the debts likewise, and in gifts, 
pledges, purchases,” being the remainder of the text 
above quoted. (16) 

19. Where however a debt has been incurred by 
a re-united father, for the sake of the community, it 
shall be discharged both by the re-united parceners, 
and the sons born subsequent to a partition. 


(d) A son born after division takes the share allotted to his father on 
division. Colcb. Da. Bh. Oh. VII., 1 — 5 ; Coleb. Mit., Ch, I. Sect. VI., 1 7. 
Vyv. Mayuk., Ch. IV. Sect. IV., 33-3ii, Sinriti Chundrika, Ch. XIII., 
6, 7, 11 ; 1, W. and Buhl., 33, 
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20. One born after partition, is one who has 
been born of a conception which took place subse- 
quent to partition, for without conception, there can 
be no act of procreation. 

21. Hence, if a partition be made among sons, 
while the conception of the woman be yet unknown, 
then the property which had been divided must be re- 
collected and a second partition take place, at which the 
son born of such conception, will be entitled to his 
share with those brothers who had formerly separated ; 
but the paternal wealth must not be shared with him. (e) 

22. What has been declared with regard to the 
right of a son born after partition to succeed to the 
wealth of his father, relates to a father's own acquisi- 
tion, since it is impossible that any partition of the 
ancestral property should take place until the mo- 
ther's and the step mother's courses have ceased, and 
supposing even such a partition to have been made by 
mistake, it would have no effect, as being contrary 
to law. 

23. All sons, whether born subsequent to parti- 
tion or otherwise, are entitled to participation in such 
property ; consequently if a father should accidental^ 
have made a partition of ancestral property consisting 


(e) A son bom after partition is entitled to sh4re with his brothers, if 
he have foetal existence at the tiino of the partition, and if he be othci- 
wiso capable of inheriting to an ancestral property. Vyv. Durp., 2-3 ; 
Colcb. Da. Bh , Ch. VII., 12-13 and annotation, thereon. 1, W and Buhl. 
33 ; Yekeyatniaty, 4, Mad H. 0. It., 307. 
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of land, &c., and live separate after having taken the 
share, to which he is by law entitled, still the son born 
after partition, would be entitled to obtain from his 
brother and the rest, a share in the wealth derived 
from the grandfather, and the former partition having 
been illegally made, must be considered null and void. 

24. The text of VisnNU on this point declares, 
that “ Sons, with whom the father has made a partition 
should give a share to the son born after the distribu- 
tion/ ’ 
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CHAPTER VI. 

ON PARTITION MADE BY A FATHER OF ANCESTRAL, 
AND OF HIS OWN ACQUIRED PROPERTY. 

1. A partition made by a father of his own 
acquired wealth, is regulated by his will alone ; but in 
regard to a division of the ancestral property, the cir- 
cumstance of the cessation of the mother’s courses 
must be associated with the father's will. This is the 
difference, (a) 

2. Thus Vishnu declares : “ When a father se- 
parates his sons from himself, his will regulates the 
division of his own acquired wealth.” ( b ) 

3. But in regard to ancestral property, Gautama 
says : “After the [demise of the] father, let sons share 
his estate, or while he lives, if the mother be past 
child-bearing, and he desire partition.” 

4. It should not be argued that this text of 
Gautama is also applicable to a father’s own acquired 
property ; for if it be alleged that partition of the 
father’s acquired wealth takes place indeed on the cessa- 
tion of the .mother's courses, it would follow that the 
text [of Gautama] which declares: “ A son begotten 
after partition takes exclusively the "wealth of his 

(a) In Bengal, a son cannot compel his father to divide. The distribu- 
tion is thus pointed out in Raja Surancny Lukshmi Venkama, 3, Mad. 
II. C. R., 40.. See also Kumalakant Chuckcrbutty, 4, Sel. Rep., 322, new 
ed., 410. 

(b) In Bengal, £ father may unequally divide his self-acquisition or 
novcablo property among his children. Macn. Cons, H. L , 05 j 2, Macn. 
H. L., 147. 
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father, 5 ” would be wholly irrelevant; since no son can 
be born on the extinction of the mother’s courses. 

5. It must not be asserted, that this last cited 
text of Gautama relates to ancestral property, and is 
consequently not irrelevant, for supposing such to be 
the case, a son born after partition, would be debarred 
from participation in the ancestral property, and 
consequently deprived of subsistence : which is for- 
bidden by the text, declaring “ They who arc born, and 
they who are yet unbegotten, and they who are actual- 
ly in the womb, all require the means of support and 
the c issipation of their hereditary maintenance is cen- 
sured.” 

G. Nor should it be said that the son begotten 
after partition would not be deprived of subsistence, 
since he would be entitled after his father’s death to that 
share of the ancestral property, which had been taken 
by him, for supposing the father to have dissipated the 
whole of such property, the son would inevitably be 
deprived of subsistence. 

7. The fact then is, that this text of Vishnu : 
“ When a father separates his sons from himself, his 
will regulates the division of his own acquired wealth,” 
is- useful, as shewing, that the father’s will is absolute 
in regard to the division of this wealth, and according- 
ly, that the text of Gautama which exhibits the con- 
comitancy of the cessation of the mother’s courses with 
the will of the father, is strictly applicable to ancestral 
property. This is correct. 
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8. Hence in a partition made by a father of his 
own acquired wealth, he may take as much of it as he 
pleases, and divide the remainder among his sons ac- 
cording to the text of Vishnu already quoted, and the 
following text of Harita : “ A father, during his life, 
distributing his property, may retire to the forest, or 
enter into the order suitable to an aged man ; or he 
may remain at home having distributed small allot- 
ments, and keeping a greater portion. Should he be- 
come indigent, he may take back from them.” (c) 

9. C( The order suitable to an aged man That is, 
retirement. 

10. “ a Should he become indigent Meaning, 
should he have spent the whole of his wealth. 

11. If a father should give to any one of his sons 
a greater share, by reason of his good qualities, or of 
his piety, or of his having a numerous family, or of his 
incapacity, such a distribution is authorized by law. 

12. Nareda says : “ For such as have been se- 
parated by their father with equal, greater or less allot- 
ments of wealth, that is a lawful distribution : for the 
father, is lorcl of all.” 

13. “ Lord That is, possessed of the p’ower to 
alienate at pleasure : consequently, this text relates to 
property acquired by a father himself, by reason of tire 


(c) A father in Bengal making a division of his self- acquired landed, 
property, must reserve his own legal share, as long as his wifo is cap a’ iO 
)£ bearing children ; for otherwise, after born children might bo left un- 
provided for. 2, Macn, H, L., 145. 

L 
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impossibility of the existence of such a power as above 
described, in regard to ancestral wealth. 

* 14. A father must not however, while afflicted 
by sickness or disorder, or labouring under distraction 
of mind, or inflamed with anger, or influenced by par- 
tiality for the son of a favourite wife, distribute a less or 
greater share to one of his sons, without the existence 
of any of the causes above-mentioned : for the text of 
Nareda declares, il A father who is afflicted with di- 
sease, or influenced by wrath, or whose mind is en- 
grossed by a belovfed object, or who acts otherwise, 
than the law permits, has no power in the distribution 
of the estate/’ 

15. “ Engrossed by a beloved object Such as ex- 
cessive partiality, for the son of a favourite wife. 

16. But when a father makes a partition of the 
ancestral property, he may take two shares for himself, 
and allot to each of his sons a single share : for the 
text of Vrihaspati which declares, Ll The father may 
himself take two shares at a partition made in his life- 
time,” relates to ancestral wealth. 

17. It must not be supposed that this text refers 
to the father’s own wealth, since it would contradict 
the texts of Vishnu and the rest, which declare, that 
what a father may in such case take, depends en- 
tirely upon his own will ; and as he may take a greater 
or less share, at his pleasure, the restriction of two 
shares only, would be useless. 

18. A father has not the power to make an un- 
04—96 
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equal distribution of ancestral property, consisting 
either of land or a corrody, or slaves, even though any 
of the causes before -mentioned namely, the superior 
qualifications of one particular son, &c. should exist, 
and the text of Yajnawalcya, which declares : “ The 
ownership of father and son is the same in land, which 
was acquired by his father, or in a corrody, or in chat- 
tels,” is intended to restrain the exercise of the father’s 
will ; for (although contrary to the received opinion) 
[of equal ownership between father and son] it is im- 
possible that, as long as the father, the owner of the 
ancestral property, continues to survive, his sons should 
have ownership therein. (^/) 

19. But the father possesses a power in regard 
to ancestral property, other than land (and the descrip- 
tions above-mentioned,) such as pearls, gems, similar to 
that which he lias in the disposal of his own acquired 
wealth. Yajnawalcya declares : “ The father is master 
of the gems, pearls and corals, and of all [other move- 
able property :] but neither the father, nor the grand- 
father, is so, of the whole immoveable estate.” 


(d) A eon has no right in tlio ancestral property inherited by his father 
during his father’s life. Kunmla Kant Chuckcr butty, 4, Sel. Rep., 322, 
new cd , 410. The gift Dv a fftluar nf t]iy wlmk , 

su bject t o the pecuniary proy 1(1 • Eshan Chundra 

fiai, 1, Sel. Kcp , 2 ; Ram Coomar Nace Vachuspati, 2, Ibid, 45, new ed., 
52 ; Ramtonoo Mullick, 1, Knap., 245; Juggomohan Roy, Morton’s Rep., 
90 ; Huro Lai Chowdhory, 3, W. R., 226; Radhanath Cbowdhory, 6, Sel, 
Rep., 35, new ed., 40 ■ Raja obokwhen, Macn. Cons. II L., 356. 
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20. Here, by the specification in the first instance, 
of gems, pearls and corals , and afterwards by the use of 
the word all , gold and other effects, exclusive of the 
three descriptions of property, consisting of land, &c. 
are intended. The word whole, again, which occurs in 
the second portion of the above text, is made use of 
for the purpose of shewing, that a prohibition does not 
exist against a gift of immoveable property, not incom- 
patible with the due support of the family. Thus it is 
stated in the Ddya-Bhdga. 

21. In like manner, a father may at his pleasure, 

allot to his son, the deduction of a twentieth from his 
own acquired wealth, or the ancestral property. Yaj- 
nawalcya says : “ If a father make a partition, let 

him separate his sons at pleasure, and either dismiss 
the eldest with the best share, or if he choose, all may 
be equal sharers.” — Here the first half of this text re- 
lates to a father’s own acquired wealth, and the last 
refers to ancestral property. This is the opinion stated 
in the Daya-Bhaga . 

22. When a father makes a partition of his own 
acquired property, he should give a share equal to thejj; 
share of a son to such of his wives, as are destitute of r 
male issue. A text of Yyasa declares : “ Even child- if 
less wives of the father, are pronounced equal sharers.”? 

. 23. The expression “ of the father ” in the sixth 
case serves to denote, that this distribution is made by 
him : for it will be hereafter stated, that step-mothers 
are not entitled to shares, at a partition made by sons. 
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24. This donation of equal shares occurs, where 
no peculiar property has been bestowed on a wife, by 
her husband and the rest. So Yajnawalcya says : 
“ If he make the allotments equal, his wives, to whom 
no separate property has been given by their husbands 
or their father-in-law, must be rendered partakers of 
like portions.” 

25. Where peculiar property has been bestowed 
on some of the wives, the other wives destitute of male 
issue, must be rendered by the father partakers of 
wealth, to the same amount. 

26. But where such peculiar property has not 
been given, then thej must be rendered equal sharers 
with the sons. This is the law in the case, where the 
sons are made equal sharers. 

27. According to the opinion of the Misras, where 
a father has allotted lesser shares to his sons, and re- 
served the greater portion for himself, equal shares 
must be made up to his wives from his own portion. 

28. In the case however of peculiar property 
having beeij given, [to all the wives,] then they will 
only receive half a share by the rule of analogy, ob- 
served in the case of a superseded wife, who has re- 
ceived peculiar property, and who is entitled to receive 
only half the gratuity [otherwise] given to a wife on 
her supersession. 

29. So the text of Y ajn awalcya : “ To a woman, 
whose husband marries a second wife, let him give an 

equal sura, as a compensation for the supersession, 

98 — 100 
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provided no separate property have been bestowed on 
her : but if any have been assigned, let him allot half. 

30. The wealth ^hich is bestowed on a first, wife, 
by a man desirous of marrying a second, is termed a 
gift of supersession, for the object of it is to contract a 
second marriage. 

31. As much as has been given to a second wife, 
so much should be bestowed on the first wife. This is 
the meaning, and conformable to the opinion of the 
jDdya-Bhcuja. The Misras however assert, that when 
peculiar property has been bestowed, then there is no 
gift of a half share, since it is unauthorized by any 
text. 

32. The son of a Sifdrd, by a female slave, may 
at the will of his father, be rendered an ecpial sharer 
with the son, born of his wedded wife. On the decease 
of his father, he is entitled to half a share ; — in default 
of such a brother, and of a daughter’s son, he is enti- 
tled to the whole of his father's wealth : but if there be 
a daughter’s son, he must be an equal sharer with him.(<?) 

(?) This is not the ease with superior classes— G.* 

An illegitimate son of a Chselriya, one of the three regenerate caste, 
by a Sudrd woman cannot, by the Hindu Paw of Inheritance, succeed to 
the inheritance of his putative father, but he is entitled to maintenance out 
of his deceased father’s estate. Chowtreea Run Murdun Sein. 7, M. I*. A., 
7, Sel. Rep., 292, new cd., 348; Pershad Singh, 3, Scl. Rep., 132, new 
cd., 176; 2, Macn. H. L., 119. 

The Hindu Law independently of special usage or custom does not 
make illegitimacy an absolute disqualification for caste so as to affect in 
tho relations of life, not only the bastard, but also his legitimate children. 
Pandaiya Telaver, 1, Mad. II. C. R., 478. 
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33. Thus Yajnawalcya declares : “ Even a son 
begotten by a Sudra on a female slave, may take a 
share by the father’s choice : but if the father be dead, 
the brethren should make him partaker of the moiety 
of a share : and one who has no brothers, may inherit 
the whole property in default of daughter’s sons.” 

34. “ By the father's choice That is, at his 
pleasure. 

35. “ In default of daughter's sons But if there 
be a daughter’s son, then the son of the Sudra will be 
entitled to participate equally with him. The partici- 
pation is in this case equal, according to the rule by 
which it is thus settled, when no specification exists to 
the contrary. It is so stated in the JJaya-Bliaga . 
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CHAPTER VII. 

PARTITION BY BROTHERS, AFTER THE FATHER’S 
DECEASE. 


1. Partition by brothers is not lawful during the 
life-time of the mother, notwithstanding ownership of 
wealth is vested in them on the decease of the father. 
The text of Menu, “ After the [death of the] father 
and the mother, the brethren, being assembled, must 
divide equally the paternal estate : for they have not 
power over it, while their parents live,”* indicates, that 
partition should take place after the death of the mo- 
ther. 


2. If however a partition be made during the 
life-time of the mother, then she must be made an 
equal sharer with her own sons, according to the text 
[of Vrihaspati] which declares, that “ the . moth e r 
should o n the 

eqjLiaLfe^^ («) 

3. Here since the term mother relates to the 


Note. 

0 Menu 0. 104. 

(a) Mother’s share on partition, equal to that of a son, where no separate 
property has been allotted to her, but otherwise she is only entitled to 
half of his son’s share. 2, Macn. H. L., 65 ; Shib Chund'cr Bose. Macn. 
Cons, H. L , 62 ; Kumalmbnce. Ibid, 90. 
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natural parent, the s tep-mother do es not participate, but 
she must be maintained with food a nd raimen t, (b) 

4. In like manner, in a partition about to be 
made of the grandfather’s wealth by grandsons, the 
grandmother must be made an e qual sharer . By the 
expression “ similar to mothers? r ~ 1 m' the text, “ All 
grandmothers are pronounced similar to mothers,” it 
is shewn, that as the mother is entitled to an equal 
share in a partition of her husband’s wealth, made by 
her own sons, so in a partition about to be made of the 
grandfather’s wealth by grandsons, the grandmother 
has an equal share with them. 

5. In this instance likewise the contemporary 
wives of the grandmother are not entitled to partici- 
pate ; they need only be maintained. 

6. For the reason above stated, (§ 3) the term 
grandmother refers exclusively to the natural parent 
of the father. This is the received opinion : although 
in fact, considering the use of the words “ all" and 
“ grandmothers ,” (in the plural number) in the text 
above quoted, it is reasonable, that the contemporary 
wives of the grandmother should be allowed to parti- 
cipate. 

7. But the followers of the Maithila school assert, 
tliat the word mother in this text of V rihaspati : Ihe 

(5) The mother of one son is not entitled to a separate share, upon a 
partition made between that one son and his half-brothers. Joymoneo 
Dossee, Macn. Cons. H. L., 64. ft pnn , niirrneding .tfliiifl father «-est«te, 
must maintain his stepnnoth er md hgj daughters. 2, Macn. H. L., 118; 
SET honoe Dossee, S D.,1852, 563 ; Lalla Joteelal, Suth. F. B., 173. 
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mother should on the decease of the husband, be made 
an equal sharer with her sons/’ (§ 2) intends also the 
step-mother, in support of which opinion, they adduce 
the following text of that author of the same import : 
“ In his default, the mother is An equal sharer with her 
sons ; mothers arc equal sharers with them, and daugh- 
ters are entitled to a fourth part.” 

8. “ In his default In default of the father, 
when a partition is about to be made by grandsons. — 
“ The mother she who has male offspring. — “ Mo- 
thers Step-mothers, destitute of male olfspring ; all 
these, are sharers in equal proportions with their sons. 

9. The sisters also of these sharers must be ren- 
dered participators to the amount of a fourth share 
receivable by their brothers respectively, for the pur- 
pose of marriage. 

10. The followers however of the Maithila school 
assert, that the sisters should be made partakers in as 
much as will suffice for the object of their marriage, 
and according to their opinion also, the contemporary 
wives of the grandmother are entitled to participate in 
the wealth of their husband. This should be under- 
stood. 

11. A partition made by brothers of the same 
class, is of two descriptions ; either with specific deduc- 
tions, or equal. A text [of Yiiiiiaspati] declares : 
“ Partition of two sorts is ordained for coheirs : one in 
the order of seniority, the other by allotment of equal 
shares.'” 
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12. “ Order of seniority indicates partition by 
the mode of deduction ; — It must not however be sup- 
posed that because the mode by equal division is more 
generally practised, and the form by deduction seldom 
observed, that the former is the only mode sanctioned 
by law, and the latter unauthorized : for a partition by 
the mode of deduction may take place at the will of 
[younger J brothers by reason of greater veneration [for 
their elder brother.] 

13. But the mode by equal division is the only 
one adopted in the present age, because younger bro- 
thers are now-a-days seldom met with, who entertain 
this great veneration, and elder brothers deserving of 
it are [equally] rare.fo) 

14. “ Seniority That is, priority of birth among 
brothers, all born of mothers or step-mothers alike by 
class. A text of Menu declares : “ As between sons, 
born of wives equal in their class [and] without [any 
other] distinction, there can be no seniority in right 
of the mother ; but the seniority ordained by law is 
according to birth.”* 

15. Women equal in their class That is, of 
the same class. 

Note. 

' Menu 9, 125. 

(r) The allotment of a superior portion to the eldest brother, is token, 
of reverence, is obsolete. Colcb. Da. Bh., Chap. III., Sect. 2, paras. 2G, 27. 
Smriti Chundrika, Ch. Ill , para, lb ; Mitacshara, Chap. I., Sect. 3, paras. 
* -1—7. 
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16 . An appointed daughter and a legitimate son 
are entitled to equal participation. The appointed 
daughter is not entitled to the share of an elder 
brother by reason of priority of birth, for a text of 
Menu declares : “ But a daughter having been appoint- 
ed to produce a son for her father, and a son [begot- 
ten by himself] being afterwards born, the division of 
the heritage must in that case be equal : since there 
is no right of primogeniture for a woman”* 

17 . The deduction of a twentieth takes place 
only in the case of partition among brothers not uterine, 
but m a partition made among brothers of the whole 
blood alone, the eldest is entitled to two shares. Thus 
Yrihaspati declares : “ All sons of regenerate men, 
born of women alike by class, should share alike, after 
giving a deduction to the eldest.” 

18 . “ Women alike by class :” Meaning, where 
there are several of them.— Since the mention of a 
deduction occurs in this text with respect to “ sons 
born of [different] women alike by class ” therefore, 
what has been declared regarding the eldest taking 
two shares, by that part of the text of Menu,*)* which 
says : “ Let the eldest take a double share” and also by 
the text of Gautama: “Let the first born have a 
double share” must be understood to apply to the case 
of a partition made among uterine brothers alone, ac- 

Note. 

« Menu 9. 134. 
t Menu 9. 117. 
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cording to the principle which admits of a special pro- 
vision, limiting the operation of a general rule. 

19. Further, since the above cited text [of Yni- 
haspati] specifies « women alike by class ,” Brahmana 
and other sons born of women, of different tribes are 
entitled in their due order, to four, three, two and one 
share. Thus Menu declares : “ Let the son of the 
Brdhmani take four parts ; the son of the Chsetriya 
three ; let the son of the Vaisya have two parts j let 
the son of the Sudra take a single part [if he be 
virtuous.]* 

20. A Sudra is entitled to one share, because he 
is bound to perform certain religious initiatory cere- 
monies, after the birth of his son. 

21. The term “ regenerate ,” in the above quoted 

text of Vrihaspati, (§ 17) is merely illustrative; con- 
sequently the deduction of twentieth, and the other 
[namely the double share] take place even in favour 
[of the eldest son] of a Sudra , who is equally entitled 
to a larger share, since he, without distinction, confers 
benefits by delivering his father from the hell, named 
Put * 

22. Therefore the text of Menu,| which declares ; 

“ For a Sudrd is ordained a wife of his own class and 

* 

no other : all produced by her shall have equal shares, 
though she have a hundred sons,” should be consi- 


Note. 

* Menu 9. 153. 
t Menu 9. 157. 
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dered as prohibiting the marriage of a Sudrd with a 
woman of a different class, and declared for the pur- 
pose of forbidding an unequal distribution by reason 
of difference of class 1 -not as prohibiting the deduc- 
tion of a twentieth, &c. This is considered to be 
right. 

23. In a partition made between legitimate and 
adopted sons, the legitimate son has two shares, and 
the adopted sons, who are of the same class with the 
father, take one share ; but adopted sons belonging to 
an inferior class, are not entitled to any share. — They 
neea only be supported with food and raiment. 

24. Narkda declares : “ All these sons are pro- 
nounced heirs of a man, who has no legitimate issue 
by himself begotten, but should a true legitimate son 
be afterwards born, they have no right of primogeni- 
ture. Such among them as are of equal class, [with 
the father,] shall have a third part as their allotment ; 
but those of a lower tribe must live dependent on him, 
supplied with food and raiment.” 

25. “ Heirs That is, partakers of the father’s 
whole estate. — “ Such among them Meaning, such 
sons as are of equal class [with the father.] 

26. A partition should be made by sons of the 
wealth of their deceased father, which remains after 
discharging his debts ; or with the consent of the credi- 
tors, the partition may take place first, and the debts 
be afterwards discharged. 

27. Narepa declares : “ What remains of the 
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paternal inheritance over and above the father’s obliga- 
tions, and after payment of his debts, may be divided 
by the brethren ; so that their father continue not a 
debtor.” 

28. Here from the expression, “ So that the fa- 
ther remain not a debtor /’ it appears, that the debts may 
be cleared off subsequent to the partition : otherwise, 
it would be unmeaning. 

29. In like manner, whatever excess has been 
expended by one brother, in consequence of his having a 
large family, should not be taken into account at the 
time of the partition. But a partition should be made 
of the wealth, which is actually forthcoming. 

30. The text of Nareda declares : “ Among unse- 
paratcd kinsmen, let not one restore what has been ex- 
pended. A partition should takeplace of the visible 
Avealth, corrected for income and expenditure.” 

31. From the use of the particle [“ va ,”] in this 
text, the meaning of the word strictly is intended to be 
conveyed. Consequently, having compared the amount 
of the wealth, which had accumulated at a time when 
no partition had taken place, Avith the amount expend- 
ed, a division should be made of the balance actually 
remaining. 

* 32. Vyasa hu-s declared, that the initiatory cere- 
monies of uninitiated brothers and sisters, should be 
performed from the paternal Avealth : “ Uninitiated 

brothers should be initiated from the father’s Avealth 
by those elder brothers, for whom the ceremonies have 
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been already performed,” and the sisters should also be 
disposed of in marriage ; if there be no wealth of the 
father, they must be initiated at the expence of their 
brothers. A text of Kareda recites : “ If no wealth 
of the father exist, the ceremonies must without fail be 
defrayed by brothers already initiated, contributing 
funds out of their own portions.” 
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CHAPTER VIII. 

ON THE DISTRIBUTION OF EFFECTS CONCEALED. 


1. The partition of effects concealed by some one 
parcener at the time of partition, and subsequently dis- 
covered, is next declared. 

2. On this subject the following text of Menu 

occurs : “ When all the debts and wealth have been 

justly distributed according to law, any thing which may* 
be afterwards discovered, shall be subject to’ an equal 
distribution.” — The distribution of such concealed effect 
with the concealer, should be exactly comformable to 
that, which had been before made. A less share is not to 
be given to him by reason of his concealment, nor is he 
on that account to be altogether excluded from partici- 
pation : This is the meaning of, “ shall he subject to an 
equal distribution .” It is not intended by the text, 
that all shall share equally in the concealed effect, as 
there exists not any reason for the prohibition of the 
deduction of a twentieth, and it would moreover follow, 
that the Brahmana and Chsetriija sons would partici- 
pate equally. Thus Catyayana declares : “ Effects 
which are withheld by them from each other, and pro- 
perty which has been ill-distributed, being subsequent- 
ly discovered, let them divide in equal shares. So 
Bhrigu has ordained.” 

3. “ Subsequently discovered By this it is 
shewn, that parti don is to take place of the concealed 

113-14 
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effects alone, and not that a second partition is to be 
made, of what has already been once divided. 

4. “ Property which has been ill- distributed : y In- 
tending that property, of which a distribution has been 
made contrary to law, — through error and the like, 
must be again divided according to law, for that part 
of the text of Menu,* which declares : “ Once is the 
partition of inheritance made,” is intended to forbid a 
second partition after the first has been legally made. 
It is therefore determined, that the division of conceal, 
ed property must be made with the person, who con- 
cealed it, as has already been declared. 


Note. 

* Menu 9 . 157 . 
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CHAPTER IX. 

ON THE ALLOTMENT OP A SHARE TO A COPARCENER 
RETURNING FROM ABROAD. 


1. Vriiiaspati declares : “ Whether partition 

have or have not been made, whenever an heir appears, 
he shall receive a share of whatever common property 
there is.” 

2. “ An heir An inheritor. 

3. “ Common properly Common to all. 

4. Further, “Be it debt, or a writing, or house 
or field, which descended from his paternal ancestor, 
he shall take his due share of \t, when he comes, even 
though he have been long absent.” 

5. By this it is not meant, that he alone shall 
take his due shave of it, but that his descendants, (who 
are Sapindas) down to the seventh degree, shall also 
take their shares, — as the same author has declared : 
“ If a man leave the common family and reside in ano- 
ther country, his share must no doubt be given to his 
male descendants, when they return. Be the descen- 
dant, third, fifth, or even seventh in degree, he shall 
receive his hereditary allotment on proof of his birth 
and name. To the lineal descendants, when they ap- 
pear of that man, whom the neighbours and old inha- 
bitants know by tradition to be the proprietor, the 
land must be surrendered by his kinsmen.” 

6. . “ Old inhabitants ;” Meaning cognates. 

7. “ Neighbours ;” Those residing in the vici- 
nity. 


n 2 
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8. “ Land: 11 This expression is merely used fi- 
guratively for any description of common property. 

9. Therefore, it is a settled point, that one who 
travelled into a foreign country, at a period when no 
partition had taken place, and returned after a long 
lapse of time, as well as his descendants, as far as the 
seventh in degree, after they shall have made them- 
selves recognized by the elder inhabitants and neigh- 
bours, shall obtain a lawful share of the heritable 
wealth. 

10. This is the law relative to the allotment of a 
share to a parcener, who had journeyed into a strange 
land. 

11. But descendants only, as far as the fourth 
degree of one, who had remained all along in his own 
country, are entitled to share his wealth, for it has 
been formerly declared, that the fifth in descent and 
the rest confer no benefits on a deceased owner, since 
they are not competent to present funeral oblations to 
him at solemn' obsequies. 
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CHAPTER X. 

ON PARTITION BETWEEN SONS BORN OF THE SAME 
MOTHER, BUT OF DIFFERENT FATHERS. 


' 1 Visiinu says : “If there are two sons begot- 
ten by two fathers, but born of the same mother, let 
each of them take that which was the father’s property 
and not the other.” Let the son take the wealth of 
him, from whose soever seed he is produced, and not 
the other, that is, the son born from another’s seed 
should not take it. Such is the meaning. 

2. The law regarding equal participation, &c., 
does not therefore apply to this case. 

3. In like manner, in a partition by sons of this 
description, let each son take, (exclusively of the 
other ;) of the wealth of their mother, what was given 
to her, by their fathers respectively, according to the 
text of Nareda, which declares : “ If two sons begot- 
ten by different fathers contend for the wealth of the 
woman, let each of them take that which was his father s 
property and not the other.”* 

4. In the case however of an acquisition made 
exclusively by the mother, the participation is equal. - 


- Menu o. lot. and cited from Ids institutes by numerous compilers : 
but referred by Jirnuta Vahana and Rugbunandana to Nareda. It is not, 
however, found in the institutes of his author. Vide Colo. Daya Bliaga, 
Chap. X., § 17, Note. 
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CHAPTER XL 

ON THE POWER OF ONE PARCENER TO MAKE A DONA- 
TION OR OTHER ALIENATION OF JOINT PROPERTY. 


1. Some maintain, that a gift cannot be made by 
one [parcener] of joint property, a prohibition against 
such transfer being contained in this text [of Menu] : 
“The prohibition of giving away, is declared to 
be eight-fold : A man shall not give joint property, 
nor his son, nor his wife, nor a pledge, nor all his 
weath, nor a deposit, nor a thing borrowed for use, 
nor what he has promised to another ; ” and they have 
further deduced the want of the right of one parcener 
to make a gift of the whole immoveable estate, or of 
what is common to the family, from the two following 
texts of Vyasa : “ A single parcener may not without 
the consent of the rest make a sale or gift of the whole 
immoveable estate, nor of what is common to the 
family/ 1 — “ Separated kinsmen, as those who are un- 
separated, are equal in respect of immoveables • for one 
has not the power over the whole, to gfte, mortgage 
or sell it.” 

2. The opinion held by those, who maintain the 
invalidity of a gift or sale, [of joint property,] at {he 
will of one parcener, is grounded on the doctrine, that 
co-parceners possess a general property in the estate * 
in fact, that all of them have a right to the whole estate. 
This opinion is incorrect ; for it has been rejected by 
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the author of the Ddya-Bhdga , as unsupported, by 
authority. 

3. Accordingly, the author of the Ddya-Bhdga , 

having cited the texts of Vyasa, for the purpose of 
refutation, and taken up the argument maintained from 
those texts by those of the opposite opinion, namely, 
the want of authority of any single parcener to make 
a gift, says : “ For here also as in the case of other 

goods, there equally exists a property consisting in the 
power of disposal at pleasure,” and adds “ But the 
texts of Vyasa exhibiting a prohibition are intended 
to shew a moral offence : since the family is distressed 
by a sale, gift or other transfer, which argues a dispo- 
sition in the person to make an ill use of his power as 
owner. They are not meant to invalidate the sale or 
other transfer.” This is determined. 

4. “As in the case of other goods Meaning 
goods, which are not common. 

5. “ Here also :” “ In the very instance of land 

held in common.” 

6. “ Equally exists ;” Intending that there is no 
distinction of ownership. 

7. Since therefore there is no general property of 
parceners in the whole estate, it is fallacious to suppose, 
that a plurality of owners constitutes community, and 
community must therefore be considered as meaning 
the state of not being separated. For as propriety 
exists in the common property, even before partition, 

there is nothing to prevent the gift or other alienation 
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by a parcener of his own share, even at that time. This 
is the opinion entertained by the author of the Daya - 
Bhaga ) who maintains a partial right to a certain por- 
tion [of the estate ascertainable by partition] vested in 
each individual owner. Accordingly Nareda says : 
“ When there are many persons sprung from one man, 
who have duties apart and are separate in business, and 
character, if they be not accordant in affairs, should 
they give or sell their own shares, they do all that as 
they please, for they are masters of their own wealth/’ 
and thereby, shews that in transactions about to be 
concluded by one parcener, he has the power to give 
or otherwise dispose of his own share, without the con- 
sent of the rest. 

8. It should not be said, that this text refers to 
a state of separation, for since the want of ownership 
[by one parcener in the portion allotted to another] 
is in that case clearly determined, the consent of either 
to the transactions of the other, is totally out of the 
question. Such being the case, the text [of Vrihaspatj 
above cited] which enumerates common property as not 
being a subject of donation, must be considered merely 
in the light of a prohibition, and not as meant to in- 
validate the transfer. — It is thus stated in the Smriti 
Sara and other books. 

9. Therefore, a gift by a parcener of his own share 
of the common property is valid, whether such gift 
have been made antecedent, or subsequent to partition. 

10. The debt incurred by a slave for the support 
123— 2G 
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of the family of his master, while in a foreign country, 
or elsewhere, must be entirely discharged by the master. 
Menu. says: “Whatever contract a dependent may 
conclude for the benefit of the family, let not his master, 
•whether in his own or in a foreign country rescind.”* 

11. “ A dependent A slave. 

12. “ Contract , debt , fyc” 


•Note. 

* Menu 8. 1G7. 
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CHAPTER XII. 

ON SLAVERY. 


Section I. 

Descriptions of Slaves. 

1. Slaves are of fifteen descriptions and are thus 

described by Nareda : “ One born [of a female 

slave] in the house of her master ; one bought ; one 
received [by donation ;] one inherited from ancestors ; 
one maintained in a famine ; one pledged by a former 
master ; one relieved from a great debt ; one made 
captive in war ; a slave won in a stake ; one who 
has offered himself in this form, “ I am thine f an 
apostate from religious mendicity ; a slave for a sti- 
pulated time ; one maintained in consideration of ser- 
vice ; a slave for the sake of his bride ; and one self- 
sold, are fifteen slaves declared by the law” f 

2. “ Born in the house Born of a female slave 
in the house [of her master.] 

3. “ Inherited Succeeded to from ancestors. 

4. “Maintained in a famine By reason of’ a 
dearth. 

5. Pledged by a former master Granted as a 
pledge in consideration of a loan. 
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G. “ One relieved ” One who has consented to 
become a slave, in consequence of being relieved from 
a great debt. Such is the meaning. 

7. “/ am thine:” One who not being the slave 
of any one, surrenders himself in this form to slavery. 

8. u An apostate from religious mendicity 
Abandoning the order of Sunnyasee . 

9. “ Stipulated One who influenced by some 
motive or other, contracts an engagement in this form, 
I am thine for a certain period. 

10. “ Maintained One who has consented to 
become a slave even in a time of plenty, for the sake 
of obtaining a maintenance. 

11. “ A slave for the saJce of his bride” One 
who has consented to slavery under the influence of 
desire. Vriiiaspati says : “But the man who cohabits 
with the female slave of another should be considered 
as a slave for the sake of his bride ; he must perform 
work for her master like other slaves, or like ser- 
vants for pay.” 

12. “ Her master The master of the female 
slave. 

13. Naked a declares, as follows, respecting the 
apostate from religious mendicity : “ The man who 
is* an apostate from religious mendicity, becomes the 
slave of the king, giving a pair of cows, and he ought 
never to be emancipated nor purified.” 

14. Those only of the Chsetriya and V lisya tribe 
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who thus apostatize, become slaves to the king ; but 
Bralimanas of this description, should suffer banish- 
ment, in lieu of slavery. Thus Catyayana says : 
“Where men of the three twice -born classes forsake 
religious mendicity, let the king banish a man of the 
sacerdotal class, and reduce to slavery a man of the 
military or commercial tribe.” 

15. The expression “ military or commercial” 
[Chsetra and Vis] appears in the form of a conjunctive 
compound, and if considered in the [accusative or] 2d 
case, it becomes the object of the transitive verb. 

Section 2. 

On Emancipation from Slavery. 

1. Of the slaves above-mentioned, the first four : 
(one born in the house, one bought, one received, one 
inherited,) and the slave self-sold, are not of right re- 
leased from slavery, unless they be emancipated by the 
indulgence of their masters. . 

2. “ A slave maintained in a famine ,” becomes 
emancipated on repaying what he consumed during the 
dearth, and on giving a pair of oxen. 

3. “ A slave maintained only,” is enfranchised by 
relinquishing his maintenance. 

4. “ A slave for the sake of his bride,” is emanci- 
pated by quitting her. 

5. “ A slave pledged,” is redeemed from his sla- 
129-30 
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very to the creditor, on the re-payment of the debt in- 
curred by his [former] master. 

6. Should any one of these slaves rescue his mas- 
ter from danger menacing his life, or from impending 
peril, he is entitled to emancipation. 

7. Catyayana declares : “ A free woman, or one 
who is not a slave of the same master, becoming the 
bride of a slave, also becomes a slave to her husband's 
owner, for her husband is her lord, and that lord is 
subject to a master.” 

8. Here by reason of the connection implied by 
the term slave, the woman is understood to become the 
female slave of the master, suggested by that term. 

9. The female slave is of two descriptions : first, 
not mancipated to any one ; and secondly, the slave of 
another. 

10. The woman of the first description becomes 
simply by her marriage with a slave, the female slave 
of the master of her husband. 

11. The female of the second description becomes 
a slave with her husband's permission, but not other- 
wise. • 

12. In like manner by parity of reasoning, if a 
man, not the slave of any one, marry a female slave, 
then he becomes a ilave to the mooter of his wife. 

13. But should a man, the slave of another, marry 
with the consent of his master, he becomes the slave of 
the master of the female slave. , 
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[CHAP. XII. 


14. In like manner, if a female slave unite herself 
in marriage with a slave, without her master’s permis- 
sion, then each remains the property of their masters 
respectively, but their offspring should be shared by 
both owners. 

15. It must not be supposed from the following 
texts of Menu, “ Whatever man, owns a field, if seed, 
conveyed into it by water or wind, should germinate, 
the plant belongs to the land owner ; the mere sower 
takes not the fruit. — Such is the law concerning the 
offspring of cows, and mares, of female camels, goats, 
and sheep, of slave girls, liens, and milch buffalos/'* 
that such offspring belongs exclusively to the owner of 
the female slave ; for the female slave therein mentioned, 
refers to one, who has been once married, [and after- 
wards contracted another marriage with the slave of a 
different owner.] — But the offspring as above described 
of a female slave [regularly] married, must be shared. 

16. Thus is concluded the Compendium of the Law 
of Inheritance, by Sri Crishna Tercalancara Biiutta- 

CHARRUJ. 

ft 

Note. 

0 Menu 9, 54, and 55. 
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ABSENT CO-HEIR’S SHARE not barred by limitation, 
ACQUIRER 

takes two shares of tho acquisition made by the use of 
joint stock, 

ACQUIRER’S double shave, 

ACQUISITION 

of property by the aid or funds of the joint family must 
be shared, 

made by two parceners by personal labor of one and by 
means and personal labor of tho other, how to bo shared, 
made without the use of the joint funds to bo taken by 
the acquirer alone, 

made by science without the aid of the family, to be 
shared only with the brothers more or equally learned, 
made by science with the aid of the members of the 
family, all the parceners whether learned or ignorant 
are entitled to share, ... ... ... 

by way of recovery of the usurped ancestral property, 
without the use of the joint stock, or unaided, is not to be 
shared with others, ... • 

a special rule regarding land, 

made without the assistance of another, belongs cxclu 
sively to the acquirer, 

ADDICTED to vice, excluded from inheritance, 

ADOPTED SON’S share, 

ALIENATION by a single member of joint estate, 
by a co-sharer of his share, 
by widow, 

ALLOTMENT of a share to an absent co-parcener, 

of a share to a parcener who travelled in a foreign cou 

try, ... 

APPARELS, impartible, 
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his pupil or follower is licir, not his relations by blood, ... 32 

ASSETS 

heirs who take the are bound to discharge the debts 

of the deceased, ... ... ... 102 

B. 

BARKEN DAUGHTER’S succession to her mother’s Stridhana, 57 

BLIND, excluded from inheritance, ... ... 62 

BOOKS not to be shared with illiterate, ... ... 77 

BRAHMINS, succession of,... ... ... 31 

BROTHER 

uterine succeeds first, ... ... 17 

half after him, ... ... ... 12 

re-united half succeeds with a separated whole brother, 1 S 

of whole blood succeeds to an undivided estate in prefer- 
ence to one of half blood, (note) ... ... 18 

succession of uterine to maiden’s Stridhana, ... 34 

initiatory ceremonies of uninitiated, should be performed 

from the paternal wealth, ... ... 103 

widow of, does not rank among heirs, (note) ... 4 

BROTHER’S SON 

succeeds in default of brother, ... ... 19 

associated — of whole blood succeeds in preference to 
unassociated one of whole blood, ... ... 20 
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BROTHER’S GRANDSON 

his succession, ... ... 21 

his great-grandson docs not inherit, ... ... 21 

BROTHER’S DAUGHTER’S SON 

his succession, ... ... 22 

great-grandson of paternal great -grandfather can inherit 

in preference to , (note) ... ... 23 
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C. 
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CHASTITY condition of widow’s succession, ... 4 
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CHANNELS for draining water, not partible, 78 

COMMONS, not partible, ••• ... ... 78 

CON CEALED EFFECTS, distribution of, ... ... 105 

CONCEALMENT of effects by a co-parcener, ... 106 

CO-PARCENER 

his power of alienating his share, ... ... 110 

D. 

DAUGHTER 

inherits after widows, ••• .. ... 9 

unmarried succeeds in preference to married ,... 9 

in default of unmarried married succeeds, ... 11 

barren or childless widow does not inherit, ... 12 

if unmarried succeeds to her father’s estate and dies 
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daughters succeeding jointly take by right of survivor- 
ship, (note,) ... ... ... 11 
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to her mother’s property in preference to married — « 
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her succession to Stridhana , ... ... 45 
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her succession to YautuJca , ... ... 45 

DAUGHTER’S SON 

inherits in default of daughters, ... ... 13 

takes per capita^ (note), ... ... ... 

has.no right during the life-time of his mother’s sisters, (note), 13 

omission of in Vivada Chintamani erroneous, (note), 14 

DEAF AND DUMB, excluded from inheritance, ... 62 

DEATH of the owner is a cause of heritable right, ... 2 

DEBTS 

residue after payment of father’s may be divided by 

the brethren, x ... 

DEDUCTION SPECIFIC none amongst the Sudras , ... 101 

DOUBLE SHARE 

acquirer entitled to, ... ... “• 07 

father’s in ancestral property, ... 00 

in son’s acquisitions, ... -•* 
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DWELLING-flOUSE erected by a co-parcener is indivisible, 79 

E. 

EFFECT liable to partition, ... ' ,,, 66 

ENDOWMENT 

A widow cannot endow an idol with her husband’s pro- 
perty, (note) ... ... G 

ENEMY to his father, excluded from inheritance, 63 

ESCHEAT 

in default of heirs, the property of a person deceased shall 

be ta'ken as an to the king, ... ... 32 

EXCLUSION FROM INHERITANCE 

a leper is incompetent to inherit, ... 64 

an insano person is excluded from inheritance, ... 62 

persons born blind and deaf cannot inherit, ... G2 

if property once vested cannot bo divested, (note) ... 63 

where decease as alleged is a cause of exclusion, the 
strictest proof of it will be required, (note) ... 63 
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FATHER 


his succession, ... ... ... 14 

takes a share of his son's acquired property, (note), ... 15 

his succession to Stridfiana of a maiden, ... 34 

his two shares of ancestral property, ... 90 

FATHER’S DAUGHTER’S SON 
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son of his own and half sisters have an equal right, (ifbte) 22 
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bom after the death of his maternal undo but during the 
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bom after the death of his maternal grandmother does not 
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FATHER-IN-LAW’S succession to Stridhana , ... 61 

FELLOW STUDENT 

succession of, ... .... ... 31 

FEMALES, excluded from inheritance, (hote) ... 4 
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by a co-parcener of his share in the joint estate, valid, ... Ill, 112 
GRANDFATHER, PATERNAL 
succession of, ... 

his daughter’s son, ... .... ... 25 

his brother’s daughter’s son. ... ... 27 

GRANDMOTHER, PATERNAL 

succession of, ... ... ... 23 

excludes uncles, (note) ... ... ... 24 

her share on partition by the grandsons, ... 07 

right of, to a share on partition with grandsons, similar to 
that of mothers, ... ... ... 07 

GRANDSON 

is entitled to his father’s portion from his uncle, ... 2 

GREAT-GRANDFATHER 

liis succession, ... ... ,.. 26 

„ son and grandson, ... ... ... 26 

„ daughter’s sons, ... ... ... 26 

GREAT-GRANDMOTHER 

her succession, ' ... ... ... 26 

GREAT-GRANDSON 

whose fathor and grandfather are dead inherits per capita 

with the lato owner’s surviving son or son’s son, ... 2 

H. 

IHJSBAND ^ 

liis donation becomes Stridhana, ... ... . 37 

„ succession to Yautuca, ... ... 40 

has no control over wife’s Stridhana , ... ... 41 

immoveable property given by him not absolute Stridhana , 42 

IDIOT, excluded from inheritance, ... ... 64 

ILLEGITIMATE SON of a Sudra is entitled to a share, ... 94 

IMMOVEABLE PROPERTY 

given by the husband is not absolute Stridhana , ... 42 

IMPOTENT, excluded from inheritance, ... ... 62 

INCOMPETENCY 

a wife who is unfaithful to her husband, is excluded from 

inheritance, ,,, ••• 65 
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INSANITY 

an insane person is excluded from inheritance, 

K. 

KING 

his succession on failure of all heirs, 

L. 

LAME, excluded from inheritance, 

LEGAL necessity, ... 

LEGITIMATE SON’S share, 

LEPER, excluded from inheritance, ... 

M. 

M ADM \N, excluded from inheritance, ... ,,, 

MAIDEN 

excludes all married daughters, 
succeeds to Yauluca , 

MAINTENANCE 

is directed for all who are excluded from inheritance ex- 
cept out-cast, 

a chaste widow barred from inheriting is entitled to , 

(note) 

cannot be deprived by will, (note) 
is not forfeited by a chaste widow’s leaving her husband’s 
family, (note) 

an unchaste widow is not entitled to, (note) 
widow of a son cannot compel her fathcr-in-laW to make 
allowance for, (note) .. 

widow of a son has no legal claim upon her father-in-law 
for, ... 

an unchaste widow is not entitled to, 

Hindu females cannot be deprived their right to by will, 

a widow who remains chaste and is debarred from he- 
ritting her husband’s estate, is entitled to, 

a son’s widow has no legal claim of from her father-in- 

law, ... 

a son succeeding his father’s estate must maintain his ^top- 
mother and her daughters, 
right of, to a share on partition, 

MATERNAL GRANDFATHER 
his succession, 

„ sons, 

,, daughter’s sons, 

MATERNAL-GREAT-GRANDFATHER 

his succession, 

„ son, grandson, &c., ... ... ... 

„ daughter’s son, 

MATERNAL GREAT-GRE AT-GR ANDFATIIER 

his succession, 

„ son, grandson, &c., .. ... * 

„ daughter’s son, 
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MOTHER 

her succession to maiden’s Stridhana, 
her succession, 

on her death, the property goes to her son's heir, (note) . 
lias no right to divide property with son's widow, (note) .. 
son or a purchaser from him cannot evict without provid- 
ing some suitable dwelling house for her, (note) 
is entitled to a share on partition made by her sons, (note) 
second marriage docs not exclude her from inheriting her 
son’s property, (note) ... 
her succession to daughter’s proporty, ... 

N. 

NUPTIAL present, succession to, 

O. 

OUT-CAST, excluded from inheritance, 

P. 


PARTITION 

by the father, . ... ^ ... 

Ins full power in of his sclf-acquirod property, 

by father of ancestral property, 

one-fourth, over and above his own share of a recovered 
family estate, goes on partition to him who recovered it, 
management of lands endowed for religious purposes is 
divisible, (note), 

lands dedicated for religions purpose, places of worship 
and sacrifices are not divisible, (note),... 
made between legitimate and adopted sons, 
by brothers, ... ... 

PARENTS 

See Father and Mother. 

PERSONS bearing the same family name, succession of, 
PROPERTY of a hermit, succession of, 

PRIMOGENITU RE is not allowed in the present age, 
PUPIL, succession of, ... . 

R. 

RE-UNITED &ARCENER, succession of, ... 

S. 


SACULYA , succession of, ... 

SAMANODACA, succession of, 

BISTER 

, cannot inherit as .n heir to her brother, (note), 
expence of her marriage a charge upon inheritance, 

succeeds when his father’s ngbt of property ceases by 
death, 

his succession to mother’s Stridhana , 

legitimate takes two shares and adopted one, 

equal share of, on father’s property, 
by different fathers, take their father’s property, 
take their mother’s property in equal share, 
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SPIRITUAL PRECEPTOR, succession of, ... 

STEP- MO l HER 

is not an heir, but entitled ' :> maintenance, see note, 
has no right to a share on partition, (note) 

UNCLE 

his succession, 

„ sons, • .. • •• 

„ grandsons, 

„ son succeeds in preference to a childless endowed 
daughter, (note) 

,, daughter’s son, ... ... 

~ W. 

WIDOW 

inherits in default of the son, grandson and great-grandson, 
where there are two widows they take a joint estate for 
life with rights of survivorship, (note) . ... 

ca 1 enjoy her husband’s estate with moderation until her 
death, 

is not competent to make a gift, mortgage or sale, 
if unable to subsist eau mortgage the property, if still un- 
able may sell it, 

when inheritance has once vested, no subsequent un- 
ehastity can divest the widow, (note) ... ... 

does not lose her right by removing from her husband’s 
dwelling house, (note) ... ... 

cannot inherit property left by her husband’s relatives, 
(note)... ••• ••• .••• 

re-marriage does not deprive the widow of any right of in- 
heritance which may accrue to her after such remar- 
riage, (note) ... # 

can dispose of income of husband s estate without restric- 
tion, (note) ... t 

but not so with respect to accumulation, (note) 
has no power to alienate her husband’s property, move- 
able or immoveable, (note) ... •— 

cannot bequeathe or endow an idol with her husband’s 
property, (note) ... ... 

power over property purchased with funds derived from 
husband’s property, (note) ••• , . 

may dispose of for the spiritual benefit of her husband 
or for her own subsistence, (note) 
for payment of rent and to save the estate, (note) .. 

a mere declaration of necessity is not sufficient to justify 

a purchase from a Hindu , (note)*** 

with consent of his heirs she may alienate, (note) ... 
parties whose consent is necessary, are the immediate 
heirs of, (note) ... — * 

can alienate her life-interest, (note) 

See Mahitenancr. 
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o&s ^1 a Rbss re^rr'R i 
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*5, | iil«GB f^tf^tf^ ^#v5- 
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M I fasst^xs* I 

^ | % f^Sl W'*IW 



8® I [ 'SfSfjR; ] 

wit?, i ^Nfirstw ^ Hn®i 
’ f^Rt°*t’R°s ’wfsife I 
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srt^fg #twR n vtni i tfk ^ si 

jpp i ft *rcpi 





8 ^ 
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n ■sW'shr, c^fcsf^w fsp?- 
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I I if S (RRSffiwW- 

^lltf’t ft^f^&nR«2ftC§ CTRRfaR- 

c 

y<o | ^ffRR ^FffR'f'TRRR ^WRl?' 

C«TtiFF *W»R ^*fTC\© | * 

>8 I 5lt^®2 st^tRx 

^Ifa-aW^S. I SitsRt" ^RR- 
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ib- I iftfaal'fc I WS 7fJf^<Jftil1- 

SfT^rt Tl ifrtfwfsC^Cifif F ^^*[1 Wfaa- 
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ifftFR I 

I 'SffS WMtfa^ffesrfaR 
^aMf° ^tSRs F^f3freT^t°f*t^“ I ^'ffF 
?ra: i F^ft^tt'-l. ^3fa«f3Nv‘lt ; { i 
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5 -A I *lt^5l «tc%t«tfw*nrc^ I 

WR W\^l ^t?*tt- Sfrif? ^fwfosf^Tl 

*j»»nfaa<TOf rffa^i ^<b f% - 
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to ^fkcs\^n^m- 

Wt*|5rt'fefrCT«R!i*K 3 f I 
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fa^fa*sra;i i ^N»- 

< ** 

^ W* $f»iw 



TfoWRai*! I 


[ iv*t wto: 


n 

•forrc * ¥ i 

«t^?s i 

» I frf^IC'5': 
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